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The latest edition of our Journal presents an enriching and diverse exploration of key topics in insurance law. This issue 
thoughtfully curates a range of subjects, beginning with a compelling debate on the concurrent causation doctrine. Experts 
Brendan McBride and Marc Gravely offer insights from the policyholder’s perspective, while Eric Bowers, Shannon O’Malley, 
and Claire Fialcowitz articulate the carrier’s viewpoint, providing readers with a well-rounded understanding of this complex 
issue.

Laura Grabouski’s comprehensive overview of UM/UIM case litigation in Texas is a highlight, offering an up-to-date snapshot 
of the legal landscape. Similarly, William E. McMichael’s insightful analysis of the procedural nuances in appointing expert 
witnesses across state and federal courts is invaluable, shedding light on often-overlooked pitfalls and best practices.

For burgeoning legal professionals, Robert Valdez’s contribution is particularly noteworthy. His roadmap for new civil defense 
attorneys is not just informative but also serves as an essential guide, pinpointing critical cases and areas for review, ensuring 
a robust foundation in their legal practice.

Looking forward, the anticipation for our 25th Anniversary Edition is palpable. This landmark issue promises to be a treasure 
trove of wisdom, featuring reflections and insights from many past chairs. Their collective experience and knowledge will 
undoubtedly offer a unique lens through which the evolution and nuances of insurance law practice can be appreciated.

Finally, our heartfelt appreciation goes to all the contributors, including the authors, managing editors Matthew Paradowski, 
Darin Brooks, and Summer Frederick, as well as the associate editors. Their dedication and hard work embody the collaborative 
spirit that is essential for the continued success of our mission: to provide an invaluable resource to our Section. This edition, 
like those before it, stands as a testament to their commitment and expertise.

Jason C. McLaurin
Editor In Chief 

FROM THE EDITORComments
By Jason C. McLaurin
McLaurin Law, PLLC

DISCLAIMER The Insurance Law Section of the State Bar of Texas reserves full discretion to accept or reject articles 
submitted to the Editor. Publication is not an express or implied endorsement of content on the part of the Insurance Law 
Section. 
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Congratulations, as the Section celebrates its 25th Anniversary! We’re deeply grateful for 25 years of leadership and member 
contributions that helped achieve the Section’s notable growth and successes. As mindful stewards of this legacy in 2023-24, 
your current Officers and Council are devoted to expanding and ever improving on programs established by our distinguished 
predecessors.

Specialization Exam: Our Section’s maturity is highlighted by the inaugural Insurance Law specialization examination held 
in October, culminating several years of work coordinating with the Texas Board of Legal Specialization to obtain approval, 
develop the application and test, and continuing refinements.

Young Lawyers: At the other end of the spectrum, the recently formed panel of Young Lawyers representatives is fully 
engaged in the work of the Section, including a Webinar in October addressing legal advice, tips, and tricks relevant for 
members early in their careers. The YL reps provide support for many Section activities and engage in outreach focused on 
our younger members.

Publications: This pre-eminent Journal of Texas Insurance Law continues to publish articles on important coverage issues. 
Section members likewise rely on the weekly e-blast “Right Off the Press” updates, providing summaries and links to the 
latest decisions from Texas state and federal courts on insurance law, news about important Section events, and a link to 
current listings of insurance-related employment opportunities.

CLE: To help members new to insurance law or studying for the specialization exam, an online Comprehensive Overview 
course was designed and implemented in September. It will be updated regularly and is available in an on-demand format. 
Webinars on arbitration (September) and appraisals (December) also remain available online, with more to come in 2024. 
And plan to attend the Advanced Insurance Law / Insurance 101 courses—with the ever-popular Casino Night—on June 
5-7, 2024, at the Hyatt Hill Country Resort in San Antonio.

Scholarships: Scholarship funds are available to students in all 10 accredited Texas law schools, awarded to winners of the 
annual writing competition and as best-in-class determined by insurance law faculty.

Outreach: Happy Hours continue in conjunction with Council meetings and other Section events, to provide networking 
opportunities and encourage collegiality. The Website continues to improve as an accessible repository of news, events, CLE 
materials, recent case opinions, current articles, and archives. Be alert for a first-ever newsletter this Spring, celebrating our 
25-year milestone.

Sponsorship & Member Support: Write an article for the Journal or Website or help with editing; provide a CLE / Webinar 
presentation; give us your ideas and feedback; apply to join the Council; or help augment the Section’s budget in providing 
all these member benefits, with a financial sponsorship contribution! Inquire to: admin@insurancelawsection.org.

Many thanks to my fellow Officers and Council Members, committee volunteers, and Section sponsors, for their hard work 
and dedication to the Section in our 25th Anniversary Year.

Sincerely,

Bob Cunningham
Chair of the Insurance Law Section

FROM THE CHAIRComments
By Robert J. Cunningham, Chair
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By Brendan K. McBride and Marc E. Gravely

Brendan K. McBride is of counsel to Gravely, P.C. in San Antonio.  He has handled the litigation, strategy and/or appeal of more than seventy complex 
commercial insurance coverage cases over the past fifteen years in both first-party and third-party matters.  

Marc E. Gravely is the founder of Gravely, P.C., and has primarily represented policyholders in insurance coverage disputes over the past 25 years.  Dave 
Gravely performed some additional research used in this paper.

“Substantial Gaps” and the Story of a Pervasive 
Legal Error . . . 
Over the last three decades, what should be a fairly simple 
concept—concurrent causation—has been a source of 
conflicting and confusing jurisprudence, both in Texas state 
courts and federal courts applying Texas insurance law.  
Courts have tried to come to grips with where Texas stands 
on the burden to prove (or disprove) what role an excluded 
peril under an insurance policy may have played in causing 
an otherwise covered loss.

The question regularly arises.  The United States Court 
of Appeals for the Fifth Circuit certified questions to the 
Supreme Court of Texas on the issue twice in the last two 
years.1  Both times, the Texas high court accepted the 
certifications.  Both times, the parties reached a settlement 
on the eve of oral argument.  

The purpose of this paper is to discuss the basic concepts 
and issues that underlie the concurrent causation doctrine 
and the history of the doctrine in Texas, particularly as 
it relates to burdens of proof on policy exclusions.  The 
legislature designed a 1991 statute specifically to abolish the 
doctrine.  However, subsequent treatment of it illustrates 
how an obvious legal error can become entrenched in 
writings through repeated citation, until it appears that the 
error must be the law.

What Is Concurrent Causation?
Many courts and practitioners struggle with understanding 
and defining what constitutes a concurrent cause of a loss.  
Concurrent causation is a rule governing the insured’s 
burden to allocate the amount of a loss between a covered 
cause of loss and an excluded peril.  The question of burden 
is actually a separate matter, however, from the concept of 
concurrent causation itself.  As the name of the doctrine 
suggests, it is a rule about causation concerning whether a 
covered cause of loss and an excluded peril combine at the 
same time, i.e., “concurrently,” to cause a particular loss.  
Concurrent causes are distinguishable from “separate and 
independent” causes.  The Texas Supreme Court concisely 

explained this distinction in Utica National Insurance 
Company v. American Indemnity Company.2  

There are essentially four possibilities for how both an 
excluded and a covered peril can be causally related to 
a loss: (1) the covered peril is sufficient to cause the loss 
independent of the excluded peril, and the excluded peril is 
not necessary (the covered cause is an independent cause of 
the loss); (2) both the covered peril and the excluded peril 
are sufficient to cause the loss independent of the other (each 
is an independent cause of the loss); (3) the excluded peril is 
sufficient to cause the loss independent of the covered cause, 
and the covered cause was not necessary (the excluded peril 
is an independent cause of the loss); and (4) the excluded 
peril and the covered peril are both necessary, but neither are 
sufficient by themselves to cause the loss (the damage to the 
property would not have occurred unless both the excluded 
peril and the covered peril combined).  The first two scenarios 
result in coverage for the insured, while the second two do 
not.  The last category illustrates the concurrent causation 
doctrine.3  As the Utica Court explained: 

In cases involving concurrent causation, the excluded and 
covered events combine to cause the plaintiff’s injuries.  
Because the two causes cannot be separated, the exclusion 
is triggered.4

Understanding “concurrent causation” necessarily requires 
understanding the concept of “independent causation.”  The 
question is not one of allocation, but one of concurrence or 
independence of causes of a singular loss, as explained by 
the Utica Court:

Texas courts and the Fifth Circuit applying Texas 
law have recognized a distinction between cases 
involving “separate and independent” causation 
and “concurrent” causation when both covered 
and excluded events cause a plaintiff’s injuries.  In 
cases involving separate and independent causation, 
the covered event and the excluded event each 
independently cause the plaintiff’s injury, and the 
insurer must provide coverage despite the exclusion.5

ANATOMY OF AN ENTRENCHED ERROR: 
“CONCURRENT CAUSATION” IN TEXAS COVERAGE 
LITIGATION
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A separate and independent cause is one that caused the 
particular loss without the necessity of some other excluded 
cause.  Thus, if both an excluded peril and a covered cause 
of loss independently caused the loss for which an insured 
seeks coverage, the loss is ordinarily covered.6  It has long 
been Texas law that an insurer is liable when a loss “is caused 
by a covered peril and an excluded peril that are independent 
causes of the loss” and that “an insurer is not liable only 
when a covered peril and an excluded peril concurrently cause 
a loss.”7  Concurrent causes usually result in no coverage 
because most property policies contain “anti-concurrent 
causation” clauses.  Anti-concurrent causation clauses 
provide that when a covered cause of loss and an excluded 
peril combine to cause the same loss, the loss is excluded.  
This was the subject of the Supreme Court of Texas’ opinion 
in JAW The Pointe v. Lexington.8

Thus, the question of allocating or segregating damages 
caused by a covered cause of loss from damages caused by 
an excluded peril is not a concurrent causation problem at all.  
The general rule has been that where both covered and non-
covered perils combine to cause a single loss, the insured 
satisfies its burden by showing that the covered peril would 
have been a separate and independent cause of the loss.9  

The first problem that arises in the misapplication and 
misunderstanding of the doctrine is whether the two 
purported causes pertain to the same singular loss.  If two 
events cause different damage to the same property or 
the same type of damage but at different times, those are 
not concurrent causes.  When they combine to cause the 
same damage to the same property at the same time, they 
are concurrent causes.  However, when either event acting 
by itself would have caused the loss, they are separate and 
independent causes.  

For example, suppose a severe hailstorm causes substantial 
damage to the roof of a home that necessitates replacing the 
roof.  A year later, a different hailstorm causes substantial 
damage that also necessitates replacing the roof.  The 
events are separate and independent causes of the loss, not 
concurrent causes.  

In sum, for the concurrent causation doctrine to be in 
play, the two causes must concern the same event of loss 
or damage.  A few other examples should clarify this 
important distinction.  For these examples, assume that a 
policy excludes “faulty workmanship” and “wear and tear,” 
but water damage caused by discharge of water from a fire 
sprinkler system is a covered cause of loss.

(1) While remodeling a commercial kitchen, workers neg-
ligently scratch the surface of the kitchen countertops.   
Two months later, a small kitchen fire triggers the fire 
sprinklers, soaking the countertops and causing them to 
swell and warp.  The faulty workmanship and fire are not 
concurrent causes of the covered water loss because they 

did not combine to cause the loss.  They each caused a 
separate loss.

(2) The workers negligently spill some solvent on the 
kitchen countertop that dissolves a moisture-resistant bar-
rier.  The evidence shows that if the faulty workmanship 
had not caused damage to the moisture-resistant barrier, 
the water from the sprinklers would not have caused any 
damage to the countertops.  These are concurrent causes 
of the water-damage loss because both events were neces-
sary for the loss to have occurred.

(3) The countertop has been in use for several years and 
has some fading and scratches on its surface from ordinary 
wear and tear.  The evidence shows that the water from 
the sprinkler system would have damaged the countertops 
the same amount regardless of whether they had been 
brand new.  These are not concurrent causes of the water 
loss.  If an insured made a claim for the wear and tear by 
itself, there would be no coverage.  However, there would 
ordinarily be coverage for the water damage.  The issue 
of ordinary wear would simply be resolved based on how 
the insurer agreed to handle depreciation (i.e., was it an 
“actual cash value”—ACV—policy or a “replacement cost 
value” —RCV—policy?).

As these examples and the discussion above demonstrate, the 
first question is whether the excluded peril and the covered 
cause of loss relate to the same event which the insured seeks 
coverage.  When property is damaged by something else or 
at a different time or in a different way, it does not preclude 
coverage for damage resulting separately and independently 
from a covered cause of loss.  Though such other damage 
might factor into the amount of ACV coverage (calculated 
as RCV less depreciation), it does not implicate a problem 
of concurrent causes.  Most wear and tear situations fall into 
this category.  Some ordinary use of the property resulted 
in a decline in the quality of the property at the time of the 
loss, but that decline is generally not the reason a subsequent 
covered cause of loss damaged the property.10 

The bigger question, and the one that really underlies the 
confusion in Texas law over the past three decades, is that of 
burdens.  Who has the burden of proof to demonstrate that 
an excluded peril was not a concurrent cause of an otherwise 
covered loss?  

The Fifth Circuit recently addressed the confusion, 
explaining:  “This Court has recognized the substantial gaps 
in the concurrent causation doctrine and, as a result, twice 
certified questions to the Supreme Court of Texas . . . Because 
both Overstreet and Frymire settled after certification, this 
Court’s questions regarding when the doctrine applies, and 
a plaintiff’s burden of proof remain unanswered.”11

To understand how this issue has caused such confusion and 
where the “gaps” the Fifth Circuit has found so troubling lie, 
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a review of the history of Texas law as it relates to burdens 
of proof regarding policy exclusions is in order.  There are 
three key periods in that history: (1) the early origin of 
the rule, wherein policyholders bore the burden of proof 
on exclusions, and the distinction between the burden 
of proof and the burden of pleading under Texas Rule of 
Civil Procedure 94; (2) the legislature’s 1991 passage of a 
statute placing the burden of proof regarding exclusions on 
the insurer rather than the insured; and (3) the confusion 
in Texas law, as the statute is sometimes applied by courts, 
but frequently not mentioned.  This is particularly true 
following the San Antonio Court of Appeals’ opinion in 
Wallis v. United Servs. Auto. Ass’n.12

Paulson/Berglund/McKillip and Rule 94.
Hurricane Carla struck the Texas coast in the autumn of 
1961, as the equivalent of what would today be a Category 
4 storm.  Out of the devastation wrought on Texas property 
owners emerged two important cases addressing the notion 
of concurrent causation.  More importantly, the cases 
addressed which party  bears the burden to prove how much 
damage an excluded peril caused.13  The courts of appeals 
decided the cases just one day apart.  However, there was a 
split of authority between them.  

In Paulson I, an insured carried both a flood policy and a 
windstorm policy on a residential home.  A question arose 
regarding which party had the burden to allocate the cost 
to repair damage caused by each peril.  The wind insurer 
had an exclusion in its policy for loss caused by tidal waves 
and high water, whether driven by wind or not.  It was 
essentially a flood exclusion.14 In Berglund I, Hurricane 
Carla completely swept the policyholders’ home away. The 
windstorm insurance company refused to pay.  The issues 
in the case were framed as (1) whether the homeowners’ 
total loss was caused by flood or by windstorm, and (2) how 
either proposition could be proven (and who had to prove 
it), when the whole home was washed out to sea in the dark 
of night.15 

In both cases, the insureds asserted that they had “all risk” 
policies, as most homeowners do in Texas.  Their position 
was that all insureds need do is prove that a physical loss 
to covered property happened during the policy period.  If 
the insurer wanted to plead an avoidance such as a flood 
exclusion, it was an affirmative defense.  As is generally still 
true today, when a defendant raises affirmative defenses, it 
has the burden of pleading and proof.   

The Berglund I Court accepted this argument and placed the 
burden of proof upon the insurer to allocate between the 
concurrent causes.  The Paulson I Court, however, held that 
it was solely the insured’s burden. Because the courts split 
on this issue, the Texas Supreme Court heard the two cases, 
and decided them on the same day.  Justice Norvell  wrote 
both opinions.  He based the opinions on the 1890 case of 

Pelican Ins. Co. v. Troy Co-op,16 and specifically dictum that 
“a party suing upon an insurance policy has the burden of 
proving that the insurance policy covered the loss.”  From 
this dictum, he took the precarious leap of reasoning it is the 
insured’s burden to disprove exclusions.17 

Thus, the Court held in 1965, that Mr. Paulson and Mr. 
Berglund had the burden to prove a negative.  In other 
words, they had the burden to prove that an excluded peril 
did not cause their losses (or how much of the loss, in the 
Paulson II case).  In Berglund II, the home was destroyed 
and there was simply no way to prove how.  The case was 
over.  The Berglunds lost their home and their insurers paid 
nothing.    

These two 1965 cases represent the initial adoption of a 
doctrine referred to as “concurrent causation” by Texas 
courts.  It is epitomized by the flood/wind dichotomy.   The 
initial iteration of that doctrine maintained that where two 
perils, one insured and one excluded, combined to cause a 
loss, it was the insured’s burden to prove the extent to which 
the excluded peril caused damage and the insured peril 
caused damage.  To reach this result, Justice Norvell had 
to distinguish Texas Rule of Civil Procedure 94, adopted in 
1941.  Rule 94 requires that any matter of avoidance, such 
as an exclusion or exception to general coverage provisions, 
must be affirmatively pleaded as an affirmative defense—
just as the plaintiffs in Paulson and Berglund argued.18

Justice Norvell did not mention Rule 94 in his opinion in 
Paulson II, but he did discuss it in Berglund II.  The Court 
navigated around Rule 94’s express treatment of exclusions 
as affirmative defenses by concluding the rule only places 
the burden of pleading on the insurer, not the burden of 
proof.  The Court relied on the last clause of Rule 94, which 
states that the Rule was not intended to “change the burden 
of proof on such issue as it now exists.”19  Looking back to 
two prior opinions that pre-dated the enactment of Rule 
94, Justice Norvell found support for the proposition that 
it is the policyholder’s burden to disprove exclusions.20  He 
reached this assessment despite the long-standing rule, then 
as now, that the defendant bears the burden of proof on any 
other affirmative defense.   

The Court reiterated that the insured must bear the burden 
of separating out what is excluded and what is covered in 
1971, in Travelers Indemnity Co. v. McKillip.21  The Court 
simply lifted the language about concurrent causation out 
of the Berglund II and Paulson II opinions and repeated it, 
to once again deny the policyholder a recovery on the basis 
that one excluded loss and one covered loss combined to 
cause his loss.  Thus, the policy afforded no benefits to the 
homeowner because he could not disprove that an excluded 
peril had contributed to cause the loss.  

With Paulson, Berglund, and McKillip, the Court had 
spoken: the burden of proof for policy exclusions was on the 
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policyholder and not the insurer, and nothing in Rule 94 
changed that burden of proof.

The 1991 Statute – Texas Legislature Attempts to 
Bring Texas Law into Accord with Every Other 
State.
Matters rested here until the early 1990s, and the case of 
Millers Cas. Ins. Co. v. Lyons.22  The Miller opinion cited 
Berglund for the proposition that it is the insured’s burden 
to separate out an excluded cause from an otherwise covered 
loss.  The case reached the Supreme Court of Texas in 
1993, and is well known for its holding regarding the proof 
required to establish a bad faith claim.  The Lyons Court 
applied the same rule as the Courts applied in Berglund/
Paulson/McKillip: when an excluded peril is pleaded as a 
cause of an otherwise covered loss, it is the plaintiff’s burden 
to separate the perils. 

However, something important happened in between 
Lyons I and the Texas Supreme Court’s opinion in Lyons 
II.  Though the burden rule in Texas was well established 
after Berglund/Paulson/McKillip, over the years it became 
clear that Texas was in a disappearing minority of states that 
placed the burden on the insured to disprove exclusions 
which applied to otherwise-covered losses.  Texas was out of 
step with the basic rule that the major insurance law treatises 
had  recognized for decades.23  

The Texas Legislature enacted Article 21.58 (now codified 
as Texas Insurance Code § 554.002), that explicitly placed 
the burden of pleading and proof on an insurer seeking to 
establish an exclusion or exception to coverage.  The new 
section was rather obviously in response to the decision 
just six months earlier in Lyons I, bringing attention to the 
Berglund/Paulson/McKillip rule on burdens of proof, and the 
fact that Texas was the lone holdout in placing the burden 
of disproving exclusions on policyholders.  In fact, when 
the Economic Development Committee introduced the bill 
containing this new section, the reason for the change was 
specifically to match Texas insurance law with the rest of the 
country:

Under the Rules of Civil Procedure, Rule 94, in-
surance carriers, unlike other defendants, do not 
have the burden of proof for affirmative defenses.  
This would require insurers who assert affirmative 
defenses to plead and prove those defenses as re-
quired by every other party in Texas.  This brings 
Texas in line with the rest of the nation.24

However, the passage of that statute, which overrules the 
Berglund/Paulson/McKillip rule by legislative mandate, was 
not relevant to the Court’s review in Lyons II.  Article 21.58 
was enacted after Lyons I was on appeal.  

Confusion resulted from the timing of the opinion in 

Lyons II, which post-dates and seemingly ignores a contrary 
rule in Article 21.58 of the Insurance Code.  Because of 
this chronological anomaly, many practitioners and courts 
are still simply unaware that the legislature attempted to 
abolish the burden rule on concurrent causation the Court 
announced and repeated in Lyons II, a full year before that 
opinion was even handed down.  

Wallis and Post-Wallis Confusion; Burdens on 
Exceptions to Exclusions and Endorsements.

Two cases dealing with Article 21.58 from the San Antonio 
Court of Appeals demonstrate the confusion.  The first is 
Telepak v. United Services Auto. Assoc.25  Telepak presents a 
crucial difference from the prior concurrent-cause cases like 
Paulson and Berglund.  It did not involve one covered peril 
and one excluded peril, or the burden of allocating between 
them.  In Telepak, a “settling and foundation movement” 
exclusion entirely excluded the insured’s damage.  However, 
there was an exception to that exclusion for any amount of 
excluded damage that was also caused by plumbing leaks.  
The Telepak court acknowledged the legislature had recently 
passed Article 21.58, that the court was bound to follow 
it, and that it required the insurer (not the policyholder) 
to plead and prove how much of the claimed damage was 
caused by settling and cracking.  The Telepak court explained 
that the statute unambiguously placed the burden of proof 
for exclusions on the insurer, overriding both Berglund and 
McKillip: 

Prior to September 1, 1991, an insurer claiming that 
the loss was excluded by the policy only needed to 
plead the applicability of the exclusion. Plaintiffs then 
had the burden to negate that exclusion.  Hardware 
Dealers Mutual Ins. Co. v. Berglund, 393 S.W.2d 309, 
311 (Tex. 1965); Travelers Indemnity Co. v. McKillip, 
469 S.W.2d 160, 163 (Tex. 1971). However, as of 
September 1, 1991, insurers are now required to both 
plead and prove the applicability of an exclusion . . . 

. . . Neither party contends that article 21.58(b) or the 
insurance policy is ambiguous.  Nor do we find that 
the statute requires judicial construction. The statute 
must therefore be enforced according to its express 
language.  Cail v. Service Motors, Inc., 660 S.W.2d 
814, 815 (Tex. 1983).  The statute requires insurers 
to sustain the burden of proof as to “any language 
of exclusion in the policy” and “any exception to 
coverage.”26

The court expressly gave effect to the clear intent of the 
statute and held that the insurer had met that burden of 
proof by showing all the claimed damage was caused by 
settling and cracking, such that the damage fell within the 
exclusion.  The real question was who had the burden to 
plead and prove an exception to the exclusion that would 
bring all or part of the loss back within coverage.  The court 
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placed the burden back on the policyholder to prove the 
extent to which the exception applied, holding that an 
exception to an exclusion is neither “language of exclusion” 
nor “any exception to coverage.” 

The court’s rationale was that Article 21.58 only requires 
insurers to bear the burden of proving the application of 
their exclusions, not negating exceptions to those exclusions.  
This is the same rule courts apply with respect to other 
affirmative defenses and exceptions to such defenses.  For 
example, a defendant must prove facts surrounding a statute 
of limitations because it is an affirmative defense to liability.  
However, if the defendant shoulders that burden and the 
plaintiff wants to claim an exception such as equitable 
tolling, a tolling statute, fraudulent concealment, etc., then 
the burden of proving that exception to the affirmative 
defense lies with the plaintiff.

Nothing about Telepak is inconsistent with the plain and 
unambiguous language of Article 21.58.  To the contrary, 
Telepak confirmed the purpose of the statute was to override 
the rule in concurrent cause/burden cases like Paulson, 
Berglund, and McKillip, and to place the burden of allocating 
loss caused by an excluded peril on the insurer.

But then came Wallis v. United Servs. Auto. Ass’n.27  Seven years 
after Telepak, the same court of appeals reversed its position 
on the effect of Article 21.58 on the burden of proving 
exclusions in concurrent-causation cases.  Wallis, habitually 
cited by subsequent courts as the basis for continuing the 
same concurrent-causation rule from Paulson, Berglund, 
McKillip, and Lyons, does not mention or analyze the 1991 
statute that voided and superseded this rule. 

To avoid the effect and intent of the statute, which was 
obvious and unambiguous to the same court and required 
no judicial construction seven years earlier in Telepak, the 
Wallis court simply redefined the concurrent causation 
doctrine as though it did not involve the burden of proof on 
an exclusionary provision.  The court relied on the cases the 
statute was enacted to override, stating that when a covered 
and excluded peril combine to cause a loss, the burden is on 
the insured to allocate the amount excluded regardless of 
what Article 21.58 plainly states.28    

To justify this distinction—and absent any language to 
support it in the statute—the Wallis Court cited Employers 
Casualty Co. v. Block29 for the general notion that “insureds 
are not entitled to recover under an insurance policy unless 
they prove their damage is covered under the policy.”30  That 
is the same justification Justice Norvell originally used as 
the basis for his opinions in Paulson II and Berglund II.  But 
critically, Justice Norvell was dealing with Rule 94’s pleading 
requirements instead of the plain language and obvious 
purpose of a statute that shifted the burden of proof as well.  

Therein lies the error in the Wallis Court’s analysis.  Wallis 

cited Paulson and McKillip as though the opinions were still 
good law after enactment of the statute. Wallis overlooked 
that the statute specifically overrode these prior cases as the 
Court had previously noted in Telepak.  The only reason 
Justice Norvell disregarded the policyholders’ arguments 
based on Rule 94 in Berglund is because he found the rule 
only applicable to the burden of pleading and not the burden 
of proof.  In doing so, the Berglund II Court relied on the 
last clause of Rule 94, stating that the rule was not intended 
to change the burdens of proof that were already applicable 
when the rule was enacted.  There is no logical way that same 
distinction can be applied to a statute that expanded Rule 
94 to expressly include the burden of proof as well as the 
burden of pleading.  Tellingly, the Telepak Court was aware 
of and cited the general rule, that an insured bears the initial 
burden of demonstrating a covered loss (also citing Block).  
However, the Telepak Court concluded that Article 21.58 
was obviously and unambiguously intended to legislatively 
override Paulson, Berglund, and McKillip.31  

The Wallis Court’s reliance on the 1965 opinions in 
Berglund and Paulson, in disregard of the plain language of 
a 1991 statute that does shift the burden of proof onto an 
insurer, introduced a manifest and pervasive error into Texas 
jurisprudence.  This error yielded the certified questions the 
Fifth Circuit keeps asking, which should be easily addressed 
by reference to a statute that is still good law and was 
intended to legislatively resolve this issue.

It is the Wallis case, combined with the timing of the 
Court’s opinion in Lyons II, that seems to have created much 
confusion and seemingly erased the statute from Texas 
law, perpetuating the very rule the statute was enacted to 
legislatively override.  But it is really with Wallis that the 
trouble starts, as Wallis is the case that is regularly cited to 
keep the concurrent causation/burden rule alive in case after 
case without any mention or discussion of the statute that 
abolished it.32  

Where the dispute concerns what role, if any, a risk 
described by “language of exclusion”—i.e., loss that would 
otherwise be covered but for the exclusion—then the statute 
unambiguously places the burden on the insurer and was 
designed to override the concurrent causation doctrine as 
it was applied in cases like Paulson, Berglund, McKillip, 
and Lyons.  Only when the coverage does not depend on 
“language of exclusion,” but instead depends on an exception 
to an exclusion (as in Telepak) or an additional policy 
endorsement that reinserts coverage over an exclusion, does 
the burden shift back to the insured. 

As outlined above, this distinction is often still missed by 
courts addressing Texas law.  What keeps happening is that 
both trial courts and appellate courts are picking up the 
dicta that originated in 1890 and made pointedly obsolete 
by the 1991 adoption of Article 21.58/Section 554.002.  
Courts have continued to hold, without reflection or 
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commentary, that Wallis (and sometimes Lyons, Paulson, or 
Berglund) places the burden to allocate the damage between 
covered and excluded causes on the policyholder—ignoring 
the statute entirely or giving it no effect.   

In short, the original argument made by Mr. Berglund when 
Hurricane Carla washed away his entire house that dark and 
stormy night in 1961 was vindicated by legislative action 
with the passage of Article 21.58.  But the statute was buried 
by a plainly-erroneous decision from an intermediate court 
of appeals and the unfortunate timing of the Texas Supreme 
Court’s opinion in Lyons, published the year after the statute 
became Texas law.  

Allocation and Segregation of the Cause of a Loss 
Between Covered and Excluded Perils
What the Wallis Court (and courts since) purported to do 
is separate the burden of proof into two facets: (1) proving 
an exclusion applies in general and (2) “segregating” or 
“allocating” the loss between the excluded peril and the 
covered cause—a burden these cases have placed on the 
insured.  The concept is that an insurer needs only pro-
duce evidence that an excluded peril was involved, but the 
extent to which this excluded peril is involved is then the 
insured’s burden. 

Such logic is suspect on its face.  If the insurer cannot 
prove what portion of a loss was caused by an excluded 
peril, it effectively has not proven that any amount of the 
loss was caused by the excluded peril and has simply not 
met its burden under the statute.  Quantifying the role the 
excluded cause played in causing a loss is an essential aspect 
of the burden of proving the affirmative defense.  This is 
apparent from how Texas law treats other affirmative de-
fenses that involve quantifying causation.

Logistically and procedurally, the concept of separating 
the burden of apportionment from the burden of proof 
and placing it on a policyholder is also problematic.  That 
would require the defendant to raise evidence of the exis-
tence of some role played by an excluded peril in their ex-
perts’ reports and case in chief. The only opportunity the 
policyholder would have to apportion the amounts would 
be in rebuttal experts and rebuttal evidence at trial.   To 
require the policyholder to demonstrate an apportionment 
of causation as part of its principal case for something on 
which the claimant does not have the burden of proof ef-
fectively transfers the burden of proof entirely onto the pol-
icyholder.  In order to meet the burden of allocation, the 
insured would have to anticipate what excluded perils the 
insurer might be able to prove.  This would effectively relieve 
the insurer of its burden, as the insured’s experts would have 
to address the perils in their reports or case-in-chief to meet 
the allocation burden.

There is no logical reason why an affirmative defense based 
on language of exclusion as a basis for avoidance should 
work any differently under Texas law than similar affirma-
tive defenses such as “failure to mitigate”33 or “comparative 
fault.”34  The actual use of the defense in avoidance to an ex-
clusion (in the case of mitigation, comparative causation, or 
allocating causation) is that it avoids a liability the defendant 
would otherwise have.  Placing the burden on the policy-
holder to quantify the insurer’s exclusion defense-in-avoid-
ance still places the burden of proof as to a key element of 
the defense on the policyholder.  It does so in a way that 
is especially burdensome because it typically requires exten-
sive testimony from causation and loss valuation experts, 
and in some cases (such as Mr. Berglund’s house that was 
swallowed whole by Hurricane Carla) is simply impossible.  
Regardless, it places the burden incorrectly on the insured in 
direct contravention of Section 554.002.

Consequently, consistent with the basic logic of the Amer-
ican Rule, courts across the county (with the possible ex-
ception of Texas) have placed the burden of segregating 
the amount of the loss that is excluded on the insurer and 
generally left the final apportionment between covered and 
excluded losses for the finder of fact.35

When reviewing language from cases discussing this bur-
den-shifting issue, it is important to note whether the dis-
pute in a particular case concerns an exclusion or an ex-
ception to an exclusion.  This distinction is still very much 
relevant to who has the burden.  Cases will often state some 
version of the following rule:  once the insurer establishes an 
exclusion applies to the loss, the burden shifts back to the 
insured to segregate the loss between covered and non-cov-
ered causes.36  However, that rule comes from cases where 
the covered cause at issue is now in the form of an exception 
to an exclusion, as in Telepak. 

Looking at two cases cited by the Fifth Circuit in Fiess, for 
instance, both specifically involved coverage disputes over 
exceptions to exclusions (as did Fiess itself ), and not disputes 
about exclusions to otherwise-covered perils.37  

Logically, as a matter of fundamental legal principle, which-
ever party has the burden of proof should also have the bur-
den of quantifying that portion of the loss to correspond 
to the policy language upon which they rely.38  The insured 
has the initial burden to quantify a loss to covered property 
during the policy period caused by a covered peril (or any 
physical loss within the term and area of the policy if the 
policy is all-risks).  The insurer should then have the bur-
den to plead, prove, and quantify how much, if any, of an 
otherwise-covered loss falls within an exclusion to avoid its 
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general coverage obligation.  The burden shifts back to the 
insured to prove how much of a loss otherwise excluded falls 
within an exception to an exclusion or an endorsement that 
reinserts coverage over an exclusion.  Each party should car-
ry the burden of proof in accordance with those provisions 
on which they have the burden of pleading.  That burden 
logically includes evidence from which a fact finder could 
find the amounts on which each party bears the burden of 
proof.  

Conclusion: An Uncertain Future for the 
“Concurrent Causation” Doctrine in Texas Coverage 
Litigation.
As discussed at the opening of this paper, the Fifth Circuit 
has twice certified questions to the Supreme Court of Texas 
regarding these substantial gaps in the concurrent causation 
doctrine.  Both times, the defendant-insurer has settled 
shortly before oral arguments, effectively ending each case.  
It remains unknown whether or when the Supreme Court 
of Texas will get an opportunity to address this issue directly.  
In the meantime, where an insurer claims an exclusion is at 
issue, policyholders seeking to recover underpaid or unpaid 
insurance benefits should be prepared to produce evidence 
quantifying the amount of the loss caused by an excluded 
peril, or evidence that no amount of the loss was caused by 
an excluded peril, as the policyholders did in Advanced In-
dicator.39  
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Jayadam3, LLC v. Omnova Sols., Inc., No. 14-19-00623-CV, 
2020 Tex. App. LEXIS 8439, at *24,  2020 WL 6278615, at 
*9 (Tex. App.—Houston [14th Dist.] 2020, no pet.) (mem. 
op.) (“’The defendants bear the burden to prove failure to 
mitigate damages; they must prove lack of diligence as well 
as the amount by which the damages were increased as a 
result of the failure to mitigate.’”) (quoting Turner v. NJN 
Cotton Co., 485 S.W.3d 513, 523 (Tex. App.—Eastland 
2015, pet. denied) .

34 The burden of proof in comparative-causation situations 
where a defendant alleges a claimant’s acts or omissions were 
a proximate cause of the damages sought includes both proof 
of the claimant’s fault and requires the defendant to produce 
evidence from which the jury can apportion an amount 
based on the claimant’s alleged fault.  See e.g., Amstadt v. 
United States Brass Corp., 919 S.W.2d 644, 654 (Tex. 1996) 
(the defendant has the duty to apportion liability and if it 
cannot do so, it is liable for the whole damages); PHI, Inc. 
v. LeBlanc, No. 13-14-00097-CV, 2016 Tex. App. LEXIS 
1899, 2016 WL 747930, at *6 (Tex. App.—Corpus Christi 
Feb. 25, 2016, pet. denied) (mem. op.) (citing Amstadt as 
“acknowledging that Texas courts usually apply comparative 
fault analysis unless the defendant who has the burden of 
apportioning its liability for the plaintiff’s injuries cannot es-
tablish its percentage of liability, and thus remains liable for 
the whole”); Onyung v. Onyung, No. 01-10-00519-CV, 2013 
Tex. App. LEXIS 9190, at *30,  2013 WL 3875548  at 11 
(Tex. App.—Houston [1st Dist.] July 25, 2013, pet. denied) 
(mem. op.) (“When injuries resulting from the conduct of 
multiple tortfeasors cannot be apportioned with reasonable 
certainty, the plaintiff’s injuries are indivisible and the tort-
feasors are jointly and severally liable for the whole.”); see 
also Restatement (Second) of Torts § 433B(2) and cmt. 
d (1963) (explaining that a defendant that has caused harm 
to the plaintiff seeks to avoid some part of the damages by 
claiming it was caused by some other person’s wrongful con-
duct, the burden of proving an amount of apportionment is 
on the defendant seeking to avoid liability) .

35 See e.g., Preis v. Lexington Ins. Co., 279 F. App’x 940, 944 
(11th Cir. 2008) (Louisiana law); Imperial Trading Co. v. 

Travelers Prop. Cas. Co. of Am., 638 F. Supp. 2d 692, 695 
(E.D. La. 2009) (“The insurer therefore must show ‘how 
much of the damage’ was caused by an excluded peril.”) 
(quoting Dickerson v. Lexington Ins. Co., 556 F.3d 290 (5th 
Cir. 2009)(Louisiana law)); Covington Lodging, Inc. v. W. 
World Ins. Grp. (In re Covington Lodging Inc.), 635 B.R. 
675(Bankr. N.D. Ga. 2021 (“Where at least some of the 
damage is covered, the insurer has to prove how much of the 
damage is excluded from coverage under the policy.”) (citing 
Dickerson, supra); Leonard v. Nationwide Mut. Ins. CV., 499 
F. 3d 419 (5th Cir. 2007) (the insurer had the burden of 
proving what portion of the total loss was attributable to 
water damage and was thus within the water damage exclu-
sion)(Mississippi law); Hoover v. United Servs. Auto. Ass’n, 
125 So. 3d 636, 642 (Miss. 2013) (“USAA bears the burden 
to prove, by a preponderance of the evidence, that the loss 
was caused by, or concurrently contributed to, by an exclud-
ed peril.”) (emphasis in original); Matthews v. Allstate Ins. 
Co., 731 F. Supp. 2d 552, 565 (E.D. La. 2010) (Louisiana 
law)(noting cases placing the burden to segregate on policy-
holders relying on pre-Dickerson authorities are mistaken); 
Lightell v. State Farm Fire & Cas. Co., 703 F. Supp. 2d 600, 
603 (E.D. La. 2009) (same). In Hoover, the Mississippi Su-
preme Court specifically disagreed with the Fifth Circuit’s 
Erie guess that Mississippi law switches the burden of seg-
regating losses back onto the policyholder, expressly disap-
proving Broussard v. State Farm Fire & Casualty Co., 523 F. 
3d 618, 627 (5th Cir. 2008) .

36 See e.g., Fiess v. State Farm Lloyds, 392 F.3d 802, 807 
(5th Cir. 2004); Kelly, 2007 Tex. App. LEXIS 1320, at *22 
(citing Telepak, supra) .

37 Fiess at n.13, (citing Guar. Nat’l Ins. Co. v. Vic Mfg. Co., 
143 F.3d 192, 193 (5th Cir. 1998) (“Once the insurer has 
proven that an exclusion applies, the burden shifts back to 
the insured to show that the claim falls within an exception 
to the exclusion”); Venture Encoding Serv., Inc. v. Atl. Mut. 
Ins. Co., 107 S.W.3d 729, 733 (Tex. App.— Forth Worth 
2003, pet. denied) (same).

38 As the Kentucky Supreme Court has explained:

The fundamental principle is that the burden of 
proof in any cause rests upon the party who, as 
determined by the pleadings or the nature of the 
case, asserts the affirmative of an issue and re-
mains there until the termination of the action. 
It lies upon the person who will be defeated as 
to either a particular issue or the entire case if 
no evidence relating thereto is given on either 
side. In other words, one alleging a fact which is 
denied has the burden of establishing it .
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Rodgers v. Roland, 309 Ky. 824, 828, 219 S.W.2d 19, 20 
(1949) (quoting 20 Am. Jur. Evidence, § 135 at pp. 138–
139).  Courts have frequently cited this principle over the 
years for placing the burden of proof on the party to whom 
the benefit the matter to be proven would run.  See, e.g., 
Miller v. Westwood, 238 Neb. 896, 908, 472 N.W.2d 903, 
911 (1991) (same); United States W. Communs., Inc. v. N.M. 
State Corp. Comm’n (United States W. Communs., Inc.), 
1998-NMSC-032 ¶ 34, 125 N.M. 798, 808, 965 P.2d 917, 
927 (N.M. 1998) (same); Joseph A. Bass Co. v. United States, 
340 F.2d 842, 844 (8th Cir. 1965) (same); see also Lincoln 
Intermediate Unit #12 v. Bermudian Springs Sch. Dist., 65 
Pa. Commw. 53, 56-57, 441 A.2d 813, 815 (Pa. 1982) 
(“[T]he general rule is that the burden of proof is upon the 
party who, in substance, alleges that a thing is so, or, as it 
is more commonly put, the burden of proof rests upon the 
party having the affirmative of the issue as determined by 
the pleadings.”); Cox v. Roberts, 248 Ala. 372, 374, 27 So. 
2d 617, 618 (Ala. 1946)”); Hancock v. Paccar, Inc., 204 Neb. 
468, 485, 283 N.W.2d 25, 37 (1979) (“The fundamental 
principle of the law of evidence is to the effect the burden 
of proof in any cause rests upon the party who asserts the 
matter.”) (citing 29 Am. Jur. 2d, Evidence, § 137, p.173. 

39 Advanced Indicator & Mfg. v. Acadia Ins. Co., 50 F.4th 
469, 476 n.4 (5th Cir. 2022); see also Marina Club Con-
do. Ass’n v. Phila. Indem. Ins. Co., No. 1:21-CV-429-DAE, 
2022 WL 18046475, 2022 U.S. Dist. LEXIS 234369, at 
*11 (W.D. Tex. Nov. 7, 2022); Valleyview Church of the 
Nazarene v. Church Mut. Ins. Co., No. 2:20-CV-222-Z-BR, 
2022 WL 2718611, 2022 U.S. Dist. LEXIS 124229, at *11 
(N.D. Tex. July 13, 2022); Labourdette v. State Farm Lloyds, 
No. 4:19-CV-2551, 2021 WL 2042974, 2021 U.S. Dist. 
LEXIS 97155, (S.D. Tex. May 21, 2021).
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No Texas insurance practitioner disputes that an insured 
may only recover for damage covered by a property insur-
ance policy and that the insured bears the burden to estab-
lish that coverage under the policy. This basic principle ap-
plies across the board. But when two or more causes of loss 
combine to cause the insured’s damage—some covered and 
some not covered—a question arises as to how the property 
insurance policy should respond. For the past five decades, 
when there are multiple causes of loss at issue, Texas courts 
have uniformly applied the concurrent causation doctrine. 
Specifically, under the concurrent causation doctrine, the 
Texas Supreme Court has held:

[W]hen “excluded and covered events combine to 
cause” a loss and “the two causes cannot be sep-
arated,” concurrent causation exists and “the ex-
clusion is triggered” such that the insurer has no 
duty to provide the requested coverage. But when 
a covered event and an excluded event “each inde-
pendently cause” the loss, “separate and indepen-
dent causation exists, “and the insurer must provide 
coverage despite the exclusion.”1

Under the Texas Supreme Court’s guidance from JAW The 
Pointe, parties are reminded of the common law concern-
ing concurrent causation and instructed to focus on wheth-
er the causes of loss—i.e., the causes of the damage that is 
being claimed—would have separately and independently 
caused the damage or whether the causes are interdependent 
and concurrent. While this common-law doctrine may be 
contracted around through anti-concurrent causation pro-
visions,2 the doctrine has been repeatedly reinforced by the 
Texas Supreme Court, Texas appellate courts, and federal 
courts applying Texas law as the default causation doctrine 
in Texas. 

The concurrent causation doctrine, as succinctly defined by 
the Texas Supreme Court in JAW The Pointe, could be read 

to give the parties an all-or-nothing resolution. Namely, if 
there is evidence that covered and non-covered causes of loss 
combined to cause the insured’s claimed damage, the exclu-
sion prevails and there is no coverage. But that is not the case. 
Courts have also recognized that if the insured can establish 
that the damage is capable of apportionment between the 
covered and non-covered causes of loss, the insured remains 
entitled to coverage for that portion of the damage caused 
by the covered cause of loss.3 Essentially, by segregating the 
damage and providing evidence to apportion that damage, 
an insured can meet its threshold burden to prove coverage 
by showing the portion of claimed damage that was caused 
by the covered cause of loss.

Despite repeated guidance from the Texas Supreme Court 
and countless cases over the past fifty years requiring in-
sureds to apportion damage, the Texas policyholder attorney 
bar has asserted several arguments regarding the application 
of the concurrent causation doctrine. From redefining the 
“cause of loss” to a “peril,” not accounting for sequential 
causes of the same loss, and side-stepping the doctrine al-
together through the allocation of all claimed damage to 
a specific event regardless of the factual evidence, the doc-
trine has been under attack in recent years. Despite these 
efforts, however, the concurrent causation doctrine remains 
well-defined in Texas. Repeatedly applied by numerous 
courts, including the Texas Supreme Court, the concurrent 
causation doctrine stands strong for the threshold proposi-
tion that the insured is entitled to recover only that which is 
covered under its policy. 

Concurrent Causation Overview
There are essentially two doctrines used to determine cov-
erage when two or more causes of loss contribute to an in-
sured’s property damage. Most states employ the efficient 
proximate cause doctrine. “Under the doctrine of efficient 
proximate cause, where covered and noncovered perils con-
tribute to a loss, the peril that set in motion the chain of 
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events leading to the loss or the ‘predominating cause’ is 
deemed the efficient proximate cause or legal cause of loss.”4 
Conversely, a handful of other states, including Texas, fol-
low the concurrent causation doctrine. Under Texas law, 
when covered and non-covered perils combine to create a 
loss, and the two causes cannot be separated, concurrent 
causation exists, and the insurer has no duty to provide the 
requested coverage.5 

Notably, there are seemingly two definitions of concurrent 
causation in Texas jurisprudence – one set forth by the Tex-
as Supreme Court in JAW The Pointe and the other as ex-
pressed by the San Antonio Court of Appeals in Wallis v. 
United Services Automobile Association. The JAW The Pointe 
definition focuses on whether the two causes of loss can be 
separated and mandates no coverage if the causes of dam-
age, one not covered, are inseparable.6 Conversely, the Wallis 
court, and the many courts following that decision, defined 
the doctrine of concurrent causation as when “covered and 
non-covered perils combine to create a loss, the insured is 
entitled to recover only that portion of the damage caused 
solely by the covered peril(s).”7 

These two definitions, however, are two sides of the same 
coin. Both acknowledge that when two causes of loss can-
not be separated, the exclusion applies. But the Wallis line 
of cases further recognizes that when damage is capable of 
apportionment between the non-covered cause and the cov-
ered cause, and the insured can provide sufficient evidence 
to allow a factfinder to allocate its damage between those 
causes, then the exclusion will not preclude coverage for the 
loss portion allocated to the covered cause.8 This legal mech-
anism allows an insured to apportion, if possible, a jointly 
caused loss between covered and uncovered causes.

Policyholder attorneys suggest that the concurrent causation 
doctrine unduly requires the insured to bear the burden of 
proof to refute an insurer’s exclusion. The Wallis court (and 
the many courts applying that analysis since) rejected that 
very argument. The Wallis court determined that the con-
current causation doctrine is “not an affirmative defense or 
an avoidance issue. Rather, it is a rule that embodies the 
basic principle that insureds are only entitled to recover that 
which is covered under their policy; that for which they paid 
premiums.”9 Quite simply, an insured’s recovery under an 
insurance policy is limited to covered damage.10

In this regard, it is important to consider that concurrent 
causation issues are not limited to covered and excluded 
causes of loss. A non-covered cause of loss or peril is some-
thing that is simply not covered by the policy, even though 
it may not be reflected in a policy exclusion. For example, 

although it is not “excluded,” damage that occurs outside 
of a policy period is not covered. It is indisputably the in-
sured’s burden to provide proof that the loss occurred within 
the policy period. Courts recognize this “is a precondition to 
coverage and, thus, the insured’s responsibility.”11 Damage 
that fails to satisfy the insuring agreement of a named-peril 
policy is likewise not covered. Thus, it stands to reason that 
because an insured can recover only for a covered cause of 
loss, as opposed to an excluded or otherwise non-covered 
peril, the insured bears the burden to prove its claimed dam-
age was caused solely by a covered cause of loss.12 And, ac-
cordingly, the insured’s failure to segregate damages caused 
by covered versus non-covered causes of loss is fatal to its 
ability to recover on the claim.13

Because the doctrine of concurrent causation limits an in-
sured’s recovery to the amount of damage caused solely by 
the covered peril, “the burden of segregating the damage 
attributable solely to the covered event is a coverage issue 
for which the insured carries the burden of proof.”14 Texas 
courts recognize that an insured must do more than sim-
ply show some damage was caused by a covered peril. The 
insured must both (1)  show that a covered cause of loss 
caused damage to the insured’s property during the policy 
period; and (2) provide some evidence indicating the extent 
to which the covered cause damaged the property. If damage 
by concurrent causes is tried, the insured bears the burden 
to present some evidence affording the jury a reasonable ba-
sis on which to allocate the damage.15 

While this is a burden the insured bears, in applying this 
rule, the Texas Supreme Court has recognized that circum-
stantial evidence may constitute some evidence of the extent 
of damage attributable solely to a covered cause of loss.16 But 
the insured may not simply rely on conclusory allegations, 
conjecture, or other unsubstantiated guesses (including un-
reliable expert opinions) to meet its burden.17 

A History of Concurrent Causation in Texas
To fully understand concurrent causation in Texas, includ-
ing the parties’ respective burdens, it helps to understand 
the history behind the doctrine. The concurrent causation 
doctrine in the context of property insurance claims in Texas 
has developed largely because of weather events, including 
hurricanes, hailstorms, and freezes. 

Texas’s modern concurrent causation doctrine was addressed 
in the 1971 Texas Supreme Court case Travelers Indemnity 
Co. v. McKillip when the Court specifically rejected the ef-
ficient proximate cause doctrine.18 In McKillip, turkey farm 
owners sought to recover damages to their turkey barn after 
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a “tremendous wind” blew across their farm and “struck” a 
turkey barn.19 Six days after the windstorm, heavy snow hit 
the property, with five to six inches of snow accumulating 
on the barn roof and causing the barn to collapse. The pol-
icy at issue provided coverage for damage caused by wind-
storm but specifically excluded loss caused by snowstorm.20 
The parties disputed whether the covered windstorm or the 
excluded snowstorm caused the damage.21 The trial court 
instructed the jury that if the windstorm was the “domi-
nant efficient cause of the building’s collapse, although oth-
er causes may have contributed to the loss, the insurer was 
liable.”22 

The Texas Supreme Court rejected that instruction. The 
Court held that the jury should have determined “whether 
damage to plaintiff’s building was caused by a combination 
of the wind and the weight of the snow, and if so, the per-
centage or the proportionate part of the damage caused by 
the snow.”23 The Court found that the insured was obligated 
to introduce evidence to prove that the damage was caused 
by the insured peril or apportion the damage caused by the 
insured peril from the damage caused by the excluded peril 
once the insurer pled that the exclusion applied to bar cover-
age.24 The Court explained that “[i]t is essential that the in-
sured produce evidence which will afford a reasonable basis 
for estimating the amount of damage or the proportionate 
part of damage caused by a risk covered by the insurance 
policy.”25

McKillip was essentially the start of Texas’s modern concur-
rent causation journey. Since 1971, courts across Texas have 
relied on McKillip’s fundamental principle that an “insured 
cannot recover under an insurance policy unless facts are 
pleaded and proved showing that damages are covered by 
the policy.”26 Therefore, in order to recover damages “when 
a loss is caused by both covered and non-covered perils, an 
insured must present ‘some evidence’ to attribute the loss to 
just the covered peril.”27

McKillip and its progeny have consistently held that it is the 
insured’s burden to segregate damages caused by covered 
versus non-covered causes of loss. This is despite the Texas 
Legislature’s adoption of article 21.58 of the Texas Insurance 
Code.28 Article 21.58 provides that “the insurer has the bur-
den of proof as to any avoidance or affirmative defense that 
must be affirmatively pleaded under the Texas Rules of Civil 
Procedure. Any language of exclusion in the policy and any 
exception to coverage claimed by the insurer constitutes an 
avoidance or affirmative defense.”29

When article 21.58 was enacted, insureds argued that the 
insured’s burden to segregate damages under McKillip and 

other Texas Supreme Court cases was legislatively overruled, 
as evidenced by the paper “Anatomy of an Entrenched Er-
ror” submitted by Messrs. McBride and Gravely. This argu-
ment is still being propounded today. But the San Antonio 
Court of Appeals in Wallis v. United Services Auto Associa-
tion rejected that argument and specifically reiterated the 
insured’s burden to prove coverage based on the universal 
rule that an insured bears the burden to demonstrate that 
the policy provides coverage. 

In Wallis, the insureds sought coverage for foundation dam-
age to their home arising from plumbing leaks. The insurer 
determined that the damage was caused by a combination 
of excluded and covered causes of loss.30 While the insurer 
found the covered plumbing leaks to be negligible, the in-
sureds’ expert argued at trial that the plumbing leaks were 
a contributing cause of the damage.31 Even if the plumbing 
leaks contributed to the loss, the insureds’ expert did not 
refute that excluded perils had also contributed to the loss.32 
Although the jury found that 35% of the insureds’ damage 
was caused by plumbing leaks, there was no testimony or ev-
idence in the record supporting that allocation of damages.33 
The San Antonio Court of Appeals held that the insured 
“failed to produce any evidence to demonstrate what por-
tion of the loss was caused solely by the plumbing leak.”34 
The court further noted:

Texas recognizes the doctrine of concurrent causes. 
This doctrine provides that when, as in the instant 
case, covered and non-covered perils combine to 
create a loss, the insured is entitled to recover only 
that portion of the damage caused solely by the cov-
ered peril(s). Travelers Indem. Co. v. McKillip, 469 
S.W.2d 160, 163 (Tex.1971); Paulson v. Fire Ins. 
Exch., 393 S.W.2d 316, 319 (Tex.1965); Warrilow 
v. Norrell, 791 S.W.2d 515, 527 (Tex. App.—Cor-
pus Christi 1989, writ denied). To this end, the 
insured must present some evidence upon which 
the jury can allocate the damage attributable to the 
covered peril. Lyons v. Millers Casualty Ins. Co. of 
Texas, 866 S.W.2d 597, 601 (Tex. 1993) (citing 
Paulson, 393 S.W.2d at 319).35

The Wallises argued on appeal that the trial court had im-
properly shifted the burden of proof from the carrier to the 
insureds given the adoption of article 21.58 of the Texas 
Insurance Code.36 The Wallis court rejected the argument 
that the insured’s burden to segregate damages between cov-
ered and non-covered perils under the McKillip opinion and 
other Texas Supreme Court cases had been legislatively over-
ruled.37 The court explained:
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The Wallises’ argument regarding article 21.58 fails 
because the doctrine of concurrent-causation is not 
an affirmative defense or an avoidance issue. Rath-
er, it is a rule which embodies the basic principle 
that insureds are entitled to recover only that which 
is covered under their policy; that for which they 
paid premiums. It is well established that insureds 
are not entitled to recover under an insurance poli-
cy unless they prove their damage is covered by the 
policy.38

Notably, the Wallises sought review by the Texas Supreme 
Court, but review was denied.39 

Since the Wallis opinion in 1999, numerous Texas courts 
have echoed the San Antonio appellate court’s analysis rein-
forcing that the insured bears the burden to produce some 
evidence to afford the jury an opportunity to allocate cov-
ered damages from those that are not covered. This merely 
requires the insured to meet its threshold burden to show 
that it is entitled to coverage under its policy. 

More recently, in JAW The Pointe, the Texas Supreme Court 
again discussed the concurrent causation doctrine where 
wind and flood during Hurricane Ike combined to damage 
an insured’s property.40 The insured sought to recover costs 
to complete code upgrades required by the city after the in-
surer paid for the portion of damage solely caused by wind, 
the covered peril under the policy, because the covered wind 
damage alone would have required the insured to complete 
upgrades to comply with the city’s code.41 However, the per-
mit for the insured’s hurricane-needed repairs failed to seg-
regate damage caused by the covered wind or the excluded 
flood.42 The Court reaffirmed the common law concurrent 
causation doctrine in Texas, noting:

Under this doctrine, we have held that, when “ex-
cluded and covered events combine to cause” a loss 
and “the two causes cannot be separated,” concur-
rent causation exists and “the exclusion is triggered” 
such that the insurer has no duty to provide the 
requested coverage. But when a covered event and 
an excluded event “each independently cause” the 
loss, “separate and independent causation” exists, 
“and the insurer must provide coverage despite the 
exclusion.”43

The insured argued that the wind damage independent-
ly caused the city to require the damaged buildings to be 
brought up to code. The insured further argued that it mere-
ly had to show that damage to the covered property caused 
the enforcement of law and ordinances, thereby shifting the 

burden to the carrier to show the damage that caused the 
enforcement of the ordinances was damage that the policy 
excluded. The Court rejected both arguments. 

The Court recognized, however, that there was an anti-con-
current causation clause in the policy, which precluded ap-
plication of the concurrent causation doctrine.44 The Court 
held that even if there are two separate and independent 
causes of loss, when there is an anti-concurrent causation 
provision that applies, the exclusion still precludes cover-
age.45 It recognized that the property sustained both covered 
wind and excluded flood damage, and that the city based its 
decision to enforce the ordinances on the combined total 
of the two. “JAW’s November 2008 permit application is 
critical here because the record shows that the city relied 
on information provided with permit applications to deter-
mine whether to enforce its ordinances against a particular 
property.”46 The Court found that the permit application, 
which included damage from both wind and flood, was the 
touchstone for the city’s enforcement of the ordinances.47 
And because the insured offered no evidence to support an 
argument the city’s determination was based solely on the 
independent damage caused by wind, the Court determined 
the insurer met its burden that the exclusion applied, and 
that there was no coverage.48 

Although JAW The Pointe addressed the insured’s burden 
of proof in the context of a policy with an anti-concurrent 
causation clause, the Court implicitly recognized that the 
insured has the burden to segregate and support that por-
tion of its claim that is covered when two causes combine to 
cause the loss (and no anti-concurrent causation provision 
applies). In fact, the briefing for the insured submitted by 
Gravely and McBride’s law firm in JAW The Pointe raised 
many of the same arguments concerning Section 554.002 
(formerly article 21.58) of the Texas Insurance Code now 
being asserted again. The Texas Supreme Court again had 
the opportunity to “correct” the Wallis line of cases in JAW 
The Pointe and clearly chose not to do so.

Questionable “Confusion” 
These debates have led to three certified questions from the 
Fifth Circuit to the Texas Supreme Court in two different 
cases.49 

In Frymire Home Services, Inc. v. Ohio Security Insurance Co., 
the insureds sought to recover proceeds under a commer-
cial property insurance policy after the insured property 
sustained wind and hail damage from a thunderstorm in 
June 2018.50 Despite evidence from a report that pre-dated 
the inception of the policy at issue, which stated that the 
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roof was deteriorated and had sustained prior hail damage 
requiring its replacement, the insureds maintained that “the 
June 2018 hailstorm was the sole cause of [the insureds’] 
losses,” asserting that the hailstorm “caused the damage that 
requires the roof to be replaced.”51 The insurer denied the 
claim, however, after concluding that the damage was the 
result of pre-existing damage.52 The district court granted 
the summary judgment for the insurer, finding the insured 
did not satisfy its burden under the concurrent causation 
doctrine.53 

On appeal, the insureds argued (among other things) that: 
(1) pre-existing damage and wear and tear were not “per-
ils” and therefore should not be considered in a concurrent 
causation analysis; (2) the hailstorm was the direct cause of 
the roof damage, rather than pre-existing damage; and (3) 
the insureds met their burden to segregate and apportion 
damage by alleging the sole cause of its damage was the hail-
storm.54 Based on the hypotheticals and arguments raised by 
the Frymire insureds, the Fifth Circuit certified three ques-
tions to the Texas Supreme Court: 

(1) Whether the concurrent cause doctrine applies 
where there is any non-covered damage, including 
“wear and tear” to an insured property, but such 
damage does not directly cause the particular loss 
eventually experienced by the plaintiffs? 

(2) If so, whether plaintiffs alleging that their loss 
was entirely caused by a single, covered peril bear 
the burden of attributing losses between that per-
il and other, non-covered or excluded perils that 
plaintiffs contend did not cause the particular loss? 

(3) If so, whether plaintiffs can meet that burden 
with evidence indicating that the covered peril 
caused the entirety of the loss (that is, by implicitly 
attributing one hundred percent of the loss to that 
peril)?55

Despite applying the concurrent causation doctrine in its 
analysis of the case, the Fifth Circuit remarked that “aspects 
of the concurrent causation doctrine are unsettled.”56 

 Similarly, in Overstreet v. Allstate Vehicle & Prop-
erty Insurance Co., the insured homeowner sought to re-
cover damages for his leaky roof under his homeowners 
named-peril insurance policy.57  Overstreet asserted that the 
leaky roof was caused by a hailstorm after issuance of the 
policy, but Allstate denied the claim after its investigation 
revealed that the damage was caused by wear and tear and 
prior hailstorms.58 The district court granted the insurer 

summary judgment on the insured’s claims, finding that the 
insured failed to “prove what damages were solely attribut-
able to the covered storm.”59 On appeal, however, the Fifth 
Circuit again noted that it was “unsure whether the doctrine 
applies if . . . the covered peril caused the entire loss,” and 
“unsure whether, even assuming a plaintiff must attribute 
losses to this situation, attributing 100% of the damage to a 
covered peril satisfies an insured’s burden.”60 The Fifth Cir-
cuit did not appear to consider the fact that the policy at 
issue was a named-peril rather than an all risk policy. 

The parties in Overstreet and Frymire settled before the Texas 
Supreme Court resolved the Fifth Circuit’s pending ques-
tions. But the questions are easily answered, as the concur-
rent causation doctrine is not “unsettled.” The questions are 
answered by the Texas Supreme Court’s analysis in JAW The 
Pointe and the Wallis line of cases. Specifically, the court 
needs to determine first whether the causes of loss at issue 
are concurrent or independent. If the covered cause (here, 
for example, hail in the policy period) would have damaged 
the roof and independently required the repair or replace-
ment claimed, separate and apart from other non-covered 
causes (such as deterioration), then under JAW The Pointe, 
there is coverage.61 

But if damage was caused by the combination of covered 
hail and the pre-existing deteriorated (and excluded) con-
dition of the roof, then the causes of loss are concurrent 
and interdependent, and the concurrent causation doctrine 
applies to preclude coverage, unless the insured can appor-
tion the covered from the non-covered damage. Merely alleging 
the entirety of the damage was caused by the covered cause 
of loss does not meet the insured’s burden under JAW The 
Pointe and the Wallis line of cases, as the insured bears the 
burden to either rebut the insurer’s showing that non-cov-
ered perils combined to cause the damage or segregate the 
covered damage from non-covered damage. 

Recent Further Obfuscation of the Concurrent 
Causation Doctrine
The Fifth Circuit again addressed the concurrent causation 
doctrine in a Hurricane Harvey dispute in Advanced Indi-
cator & Manufacturing Inc. v. Acadia Insurance Company.62 
The insured, Advanced Indicator, claimed that its damage 
was caused solely by the hurricane, and it presented evi-
dence at summary judgment that the roofing system and 
building were in “good shape” before the loss, as well as ex-
pert testimony that “the damage was ‘absolutely’ caused by 
the hurricane.”63 The insurer denied the claim, arguing that 
the claimed roof damage was caused by pre-existing con-
ditions, including long-term leaks from deterioration and 



18

poor workmanship, which are excluded from the policy.64 
The district court granted summary judgment to Acadia, 
holding that the concurrent causation doctrine barred the 
insured’s claim, because the asserted covered losses were not 
segregated from non-covered losses.65 

On appeal, the Fifth Circuit questioned whether the insured 
had submitted sufficient summary judgment evidence to 
create a disputed issue of material fact regarding whether 
the damage to the building resulted from a covered cause—
wind from Hurricane Harvey.66 Nevertheless, the Fifth Cir-
cuit determined that the evidence presented was sufficient 
to meet the insured’s evidentiary burden to show damage 
from a covered cause of loss. 

The Fifth Circuit next turned to whether the concurrent 
causation doctrine barred the insured’s claims “because it 
cannot segregate covered losses from non-covered losses.”67 
The Court reiterated the rules from Wallis and its progeny 
but noted that an “insured may carry its burden by putting 
forth evidence demonstrating that the loss came solely from 
a covered cause or by putting forth evidence by which a jury 
may reasonably segregate covered and non-covered losses.”68 
The Fifth Circuit determined that the insured met its bur-
den, noting: 

Here, the same evidence that supports [the in-
sured’s] argument that Hurricane Harvey caused 
some of its damage supports its argument that 
Hurricane Harvey caused all of the damage. In-
deed, both [the public adjuster] and [the insured’s 
expert] testified that the hurricane was the sole 
cause of [the insured’s] loss. Accordingly, because a 
jury could reasonably find that all of [the insured’s] 
loss comes from a covered cause, the concurrent 
causation doctrine does not bar recovery.69

The Fifth Circuit acknowledged that its certified questions 
from Overstreet and Frymire remained unanswered. But the 
court also noted that any purportedly unresolved questions 
were “of no import . . . because [its] conclusion [did] not ex-
clusively rest on the application of the concurrent causation 
doctrine.”70 

Similarly, the lack of answers to the Fifth Circuit’s prior cer-
tified questions has not stymied various other courts’ efforts 
to apply the concurrent causation doctrine. Texas federal 
district courts have recently both granted71 summary judg-
ment on the basis of the concurrent causation doctrine and 
also denied summary judgment.72 These cases demonstrate 
that courts still require the insureds to meet their burden to 
show the claimed damage was caused by a covered cause of 

loss. And, to avoid summary judgment, insureds have taken 
the risky move of arguing that the entirety of the claimed 
damage was due to the covered event. It remains to be seen 
whether a jury will agree with the all-or-nothing positions 
taken by the insureds. 

A Brief Rebuttal to “Anatomy of An Entrenched 
Error”
In their paper “Anatomy of An Entrenched Error: ‘Con-
current Causation’ in Texas Coverage Litigation,” Gravely 
and McBride argue at length that the concurrent causation 
doctrine in Texas is rooted in an error. The authors barely 
mention the Texas Supreme Court’s most recent application 
of the doctrine in JAW The Pointe, a case in which their 
law firm represented the insured, nor do they address the 
Court’s analysis of the concurrent causation doctrine in that 
decision.

Instead, the authors attempt to re-write the parameters of 
the concurrent causation doctrine by arguing that concur-
rent causation must concern the same “event of loss.” Simi-
larly, plaintiffs’ counsel argue that there must be an involved 
“peril” (i.e., there has to be a risk of loss), as opposed to a 
condition of the property, such as wear and tear or dete-
rioration. But the Supreme Court has never restricted the 
concurrent causation doctrine to either of those scenarios. 
Rather, the focus is always on whether a cause of the loss 
claimed is covered or not. There is no support for these re-
strictive applications of the doctrine.

McBride and Gravely also argue that Texas Insurance Code 
Article 21.58 (now Insurance Code 554.002) shifted the 
burden of proof from the insured regarding allocation of 
damage when concurrent causation applies. It did not. Arti-
cle 21.58 merely requires an insurer to plead and prove that 
an excluded or non-covered peril was at least a partial cause 
of the loss:

In any suit to recover under an insurance contract, 
the insurer has the burden of proof as to any avoid-
ance or affirmative defense that must be affirma-
tively pleaded under the Texas Rules of Civil Proce-
dure. Any language of exclusion in the policy and 
any exception to coverage claimed by the insurer 
constitutes an avoidance or an affirmative defense.73

Importantly, the statute does not require the insurer to al-
locate the loss or apportion the insured’s claimed damages 
once the insurer has established that at least some of the 
loss resulted from the non-covered peril. It certainly does 
not change the insured’s threshold burden to show that its 
claim is covered, especially when covered and non-covered 
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causes combine to cause the claimed loss. In the concurrent 
causation context, Section 554.002 merely requires the in-
surer to bear the burden to prove that an excluded cause of 
loss inseparably combined with a covered cause of the loss 
claimed. Once the insurer has met that burden, the insured 
must either show that the loss was independently caused by 
the covered cause or provide evidence to segregate the cov-
ered from non-covered damage. 

Because the plain text of the statute does not support their 
argument, the authors pivot to legislative history, citing a 
sole legislative subcommittee comment as the basis for their 
argument that Article 21.58 somehow shifted the burden of 
apportionment away from the insured when the concurrent 
causation doctrine applies:

Under the Rules of Civil Procedure, Rule 94, insur-
ance carriers, unlike other defendants, do not have 
the burden of proof for affirmative defenses. This 
[statute] would require insurers who assert affirma-
tive defenses to plead and prove those defenses as 
required by every other party in Texas. This brings 
Texas in line with the rest of the nation.74 

This legislative comment does not even suggest, much less 
articulate, that Article 21.58 changed the burden of proof on 
loss apportionment. At most, the comment serves only to ex-
plain why the subcommittee sought to enact the statute. 

Statutes can only abrogate common law rules when that was 
what the legislature clearly intended.75 The statute’s plain 
language is considered before all else, because it is the surest 
guide to the legislature’s intent.76 Because neither the text 
of the statute (i.e., the best expression of the legislature’s 
intent) nor the legislative comment cited by the authors 
supports their legislative intent argument, the argument is 
meritless on its face. 

Importantly, as discussed previously, the San Antonio Court 
of Appeals in Wallis expressly considered whether Article 
21.58 legislatively overruled the common law burden of 
proof. The court ruled on the plain language of the stat-
ute, correctly observing that the doctrine of concurrent 
causation is not an affirmative defense or avoidance issue to 
which Article 21.58 applied:

Rather, [the concurrent causation doctrine] is a rule 
which embodies the basic principle that insureds 
are entitled to recover only that which is covered 
under their policy; that for which they paid pre-
miums. It is well established that insureds are not 
entitled to recover under an insurance policy unless 
they prove their damage is covered by the policy.77

This concept is best reflected when the insured’s claimed loss 
is concurrently caused by pre-existing damage combined 
with new damage caused by a hailstorm. An insurer does 
not bear the burden to demonstrate pre-existing damage, 
although, practically speaking, it should introduce such ev-
idence. It is black letter law that a property insurer is only 
liable for damage occurring during the policy period.78 It is 
the insured’s burden to show the damage claimed occurred 
during the pendency of the policy.79 If there is evidence of 
pre-existing damage contributing to the claimed loss, then 
the insured must segregate that damage accordingly. 

The authors further argue that Article 21.58 must have shift-
ed the insured’s concurrent causation burden, because an in-
surer cannot meet its burden of showing the applicability of 
the exclusion or non-covered peril to the claimed loss with-
out also quantifying the portion of the loss resulting from it. 
This is nonsensical. Courts have been requiring insureds to 
meet their burdens of proof under the concurrent causation 
doctrine for fifty years without issue—both before and af-
ter the statute was enacted. Five decades of successful judi-
cial dispositions on these issues dispels the authors’ assertion 
that the courts’ logic in applying the burdens “is suspect on 
its face.”

No one disputes that an insured should be provided the in-
surer’s position on coverage and concurrent causes of loss. 
During adjustment, the insurer will provide the insured 
with its coverage position and try to work with the insured 
in determining whether damage caused by concurrent caus-
es of loss may be apportioned. If the insured seeks recovery 
through litigation, the insurer’s pleadings and discovery will 
identify the non-covered perils that the insurer contends 
caused the loss and the extent of same. 

Like the insureds in Advanced Indicator, an insured is free to 
take the risky position that 100% of the loss resulted from 
the covered peril. Assuming the insured meets its threshold 
burden to prove the damage is covered and occurred during 
the pendency of the policy period, the factfinder can find 
either that (1) the insurer did not prove by a preponderance 
of the evidence that the loss was at least concurrently caused 
by a non-covered peril, negating the applicability of concur-
rent causation and the insured’s duty to apportion the loss; 
or (2) that it did, and, ostensibly, reject the insured’s 100% 
causation theory. In the latter circumstance, the court will 
necessarily have to hold that the insured failed to meet its 
burden to apportion the loss between covered and uncov-
ered perils. The insured can mitigate this risk by genuinely 
attempting to apportion the loss, rather than relying on the 
“100% covered” all-or-nothing strategy.
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Finally, the authors pose the question: Who has the burden 
of proof to demonstrate that an excluded peril was not a 
concurrent cause of an otherwise covered loss? On its face, 
this question makes no sense. Under Section 554.002, the 
insurer bears the burden to prove that an excluded cause 
of loss was a concurrent cause of claimed damage. Under 
the doctrine as set out by the Court in JAW The Pointe, if 
covered and non-covered causes combine to cause a loss, the 
exclusion applies, and there is no coverage. Therefore, if the 
insured does not address the concurrent causation doctrine 
by presenting evidence to either allocate the loss or demon-
strate that the covered cause was an independent and sepa-
rate cause of the loss claimed, then the insured cannot and 
will not prevail. 

Conclusion
Concurrent causation under Texas law is not unsettled or 
based on a legal error. It is well-established and has been 
re-affirmed time and again by Texas courts, including the 
Texas Supreme Court. If there is evidence that covered and 
non-covered causes combined to cause the insured’s claimed 
loss, and those causes cannot be separated, then concurrent 
causation applies, and the insured must provide sufficient 
evidence to segregate the loss to recover on its claim.  
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litigation arising under first-party and third-party liability insurance policies.

Uninsured/underinsured motorist (UM/UIM) claims hold 
a unique spot in Texas first-party claims litigation. The 
seminal Brainard decision established the following: A 
UM/UIM insurer has “no contractual duty to pay benefits 
until the liability of the other motorist and the amount of 
damages suffered by the insured are determined.”1 Brainard 
thus requires a claimant to prove the “car crash case” on 
liability and damages before litigating entitlement to UM/
UIM benefits and bad faith claims. 

This, in turn, has profound implications on both procedural 
and substantive remedies. Attorney’s fees and penalty interest 
available for other first-party claims must satisfy additional 
requirements in order to be awarded in UM/UIM litigation. 
While UM/UIM claims are subject to both the statutory 
Unfair Settlement Practices provisions of Chapter 541 of the 
Texas Insurance Code and the common law duty of good 
faith and fair dealing, such claims are subject to abatement 
or have been dismissed outright. The disparities among UM/
UIM claims and most other first-party claims have led to 
efforts both to judicially and legislatively overturn Brainard.

For example, legislation was proposed in the Texas House 
of Representatives in 2019 that would have eliminated 
Brainard’s requirement that a UIM claimant first obtain 
a judgment as to the underinsured driver’s liability and 
damages, paving the way to simultaneous litigation of bad 
faith claims. After stalling in the Senate, an identical bill was 
filed in the 2021 session and also failed to make it to the 
Governor’s desk. 

However, at the same time, some litigants perceived the 
Texas Supreme Court’s sweeping Menchaca decision as a 
greenlight for UM/UIM reform.2 After all, Menchaca did 
away with the defense that a bad faith claim could not 
be stated absent a breach of contract. In 2021 the Texas 
Supreme Court issued a series of decisions on bad faith, 
recovery of attorney’s fees, and scope of discovery. Although 
those decisions provided much needed clarity, Brainard 
remains the law. In light of these developments, litigants 
need a roadmap prior to pursuing UM/UIM benefits. 

This article will attempt to provide one while cruising 
through the following key issues:

The Brainard Roadblock: Why is Litigation of UM/UIM 
Claims So Complicated? 

The Brainard Off-Ramp: Can claimants recover 
attorney’s fees under the Uniform Declaratory Judgments 
Act without stating a claim for breach of contract?

Does Brainard curtail bad faith claims? 

Should Bad Faith Claims Be Severed, Bifurcated, or 
Dismissed?

Did Menchaca overrule Brainard for bad faith claims?

Can you Depose the Carrier’s Corporate Representative 
on bad faith claims?

Buckle up, it’s going to be a bumpy ride.

I. The Brainard Roadblock

Courts recognize three avenues for claimants to sue for 
payment of UIM benefits:

We note our holding is consistent with an 
insured’s right to sue the UIM insurer without 
joining the UIM and litigate the UIM’s liability 
and underinsured status in that lawsuit. See In re 
Reynolds, 369 S.W.3d at 655 (“[A]n insured seeking 
the benefits of his UIM coverage may [(1)] sue his 
UIM insurer directly without suing the UIM; [2] 
obtain written consent from his UIM insurer and 
then sue the UIM alone, making the judgment 
binding against the insurance company; or [3] sue 
the UIM without the written consent of the UIM 
insurer and relitigate liability and damages.”)3

Pursuing any one of these options is known as the “car crash 
case.” Although a suit on a contract, UM/UIM litigation 
uses principles of tort law to determine coverage. The 
implications of this hybrid claim are significant, creating 
major anomalies with other first-party claims.

 Attorney’s Fees

Unlike most other first-party claims, attorney’s fees are not 
available under Chapter 38 of the Texas Civil Practices 
& Remedies Code because no breach can occur prior to 
rendition of judgment on the tort claim.4 Brainard provided 
the following rationale:

Neither requesting UIM benefits nor filing suit 
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against the insurer triggers a contractual duty to 
pay. Where there is no contractual duty to pay, 
there is no just amount owed. Thus, under Chapter 
38, a claim for UIM benefits is not presented until 
the trial court signs a judgment establishing the 
negligence and underinsured status of the other 
motorist.

Of course, the insured is not required to obtain 
a judgment against the tortfeasor. The insured 
may settle with the tortfeasor, as Brainard did in 
this case, and then litigate UIM coverage with the 
insurer. But neither a settlement nor an admission 
of liability from the tortfeasor establishes UIM 
coverage, because a jury could find that the other 
motorist was not at fault or award damages that 
do not exceed the tortfeasor’s liability insurance. 
Brainard’s contention that a UIM policy is to be 
treated like other contracts, for which damages are 
liquidated in a judicial proceeding and attorney’s 
fees incurred are recoverable, misinterprets the 
nature of UIM insurance.5

 Penalty Interest

The accrual of penalty and prejudgment interest is also 
starkly different for UM/UIM claims. A UM/UIM claim 
is not subject to penalty interest where the carrier timely 
pays the claim after the court enters judgment establishing 
liability.6 

 Prejudgment Interest

Likewise, prejudgment interest does not accrue on a 
UIM claim under the policy until the carrier breaches the 
policy by withholding benefits after the insured obtains 
judgment.7 However, Brainard holds that UIM insurance 
covers prejudgment interest that the underinsured motorist 
would owe the insured after the insured obtains judgment 
establishing liability and the underinsured status of the 
other motorist.8 

 Bad Faith Claims

Claims for breach of the common law duty of good faith and 
fair dealing and statutory Unfair Settlement Practices are 
viable, but are effectively “paused,” and are often dismissed 
as discussed at greater length below. 

 Discovery

Discovery battles, which are infrequently, if ever, litigated 
on other first-party claims are often waged in UM/UIM 
litigation. New case law provides specific guidance for the 
scope of discovery.

 Punitive Damages

Under Texas law, UM/UIM carriers are not responsible 
for punitive damages for unique public policy reasons. In 
arguing against liability for the prejudgment interest that 
the tortfeasor would owe the claimant in Brainard, the 
carrier pointed to noncoverage for punitive damages. The 
Texas Supreme Court rejected the analogy and explained as 
follows:

Trinity’s argument fails for several reasons. First, 
although several courts of appeals have held that 
UIM insurance does not cover punitive damages 
assessed against the underinsured motorist, none 
reached this result by adopting Trinity’s narrow 
interpretation of damages “because of bodily 
injury.” In fact, their reasoning effectively supports 
UIM coverage for prejudgment interest. In Shaffer, 
the court concluded that the phrase “because of 
bodily injury” was ambiguous because it could 
mean that the damages must (a) literally derive 
from a bodily injury or (b) arise as a result of bodily 
injury. If this language were ambiguous and had 
been drafted by the insurance company, precedent 
would require that it be interpreted to favor the 
insured. Most UIM provisions, however, recite 
nearly the exact text of article 5.06-1(5). For that 
reason, the Shaffer court inquired into the statute’s 
legislative intent, which it found addressed in one 
of this Court’s opinions. In Stracener, we concluded 
that the Legislature sought to protect “conscientious 
motorists from ‘financial loss caused by negligent 
financially irresponsible motorists’.” Accordingly, 
the court of appeals observed that a primary purpose 
of UIM insurance is compensatory; it protects 
against financial loss. Other courts of appeals have 
added that neither deterring wrongful conduct nor 
punishing the defendant is accomplished when 
the UIM insurer pays punitive damages assessed 
against the underinsured motorist. Thus, they have 
held that neither the language of article 5.06-1(5) 
nor public policy supports coverage of punitive 
damages.9

The Texas Supreme Court’s subsequent analysis of punitive 
damages in an unrelated context indicated its ongoing 
agreement with the lack of UM/UIM coverage of punitive 
damages.  In Fairfield Ins. Co. v. Stephens Martin Paving, L.P., 
the Court observed: “Recent Texas courts have uniformly 
rejected [UM/UIM coverage for punitive damages] as 
against public policy.”10

II. The Brainard Off-Ramp: Can claimants recover attor-
ney’s fees under the Uniform Declaratory Judgments Act 
without stating a claim for breach?

Yes, the Uniform Declaratory Judgments Act (UDJA) 
effectively bypasses Brainard’s limitation on attorney’s fees.11 
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In Allstate Insurance Co. v. Irwin, the Texas Supreme Court 
rejected the carrier’s argument that because a carrier does 
not commit a breach of contract when denying a UIM 
claim prior to adjudication of liability and damages under 
Brainard, a claimant cannot bring claims for a declaratory 
judgment as to coverage.  The Court explained:

But even though no breach has occurred, a justiciable 
controversy may arise as to the parties’ rights and 
status under the contract. When such a controversy 
exists, and a declaration of the parties’ rights will 
terminate the controversy between the parties 
or otherwise serve a useful purpose, the remedy 
is available to the court. See Bonham State Bank, 
907 S.W.2d at  468. Chapter 37’s stated purpose 
is “to settle and to afford relief from uncertainty 
and insecurity with respect to rights, status, and 
other legal relations.” TEX. CIV. PRAC. & REM. 
CODE § 37.002(b). Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just. Id. § 37.009.12 

Irwin is significant because it paves the way for an award of 
attorney’s fees otherwise foreclosed by Brainard.13 Ironically, 
while some claims brought under the UDJA are subject 
to dismissal for being duplicative of a breach of contract 
claim, a UM/UIM claim under the UDJA is viable because 
of Brainard. As the Irwin court noted, “But here Irwin does 
not have a claim for breach of contract, so his request for 
declaratory relief does not merely duplicate that claim.”14 

However, while using the UDJA might help some litigants 
avoid the Brainard attorney’s fees roadblock, the maneuver 
has its limitations. In a recent case that was removed from 
state court to federal district court (Piazzo v. Allstate Indem. 
Co.), the court dismissed the claim for attorney’s fees solely 
as to declaratory relief because the attorney’s fees provisions 
of the Texas Declaratory Judgments Act do not apply to 
actions pending in federal court.15 The Fifth Circuit has 
explained as follows:

The Mitchell defendants rely on the § 37.009 of 
the Texas DJA to authorize recovery of attorney’s 
fees. Although the Texas DJA expressly provides for 
attorney’s fees, it functions solely as a procedural 
mechanism for resolving substantive “controversies 
which are already within the jurisdiction of the 
courts.” Housing Authority v. Valdez, 841 S.W.2d 
860, 864 (Tex. App.--Corpus Christi 1992, writ 
denied). Unlike substantive law, however, Texas 
procedure does not govern this diversity action. See 
Gasperini v. Center for Humanities, Inc., 518 U.S. 
415, 116 S. Ct. 2211, 2219, 135 L. Ed. 2d 659 
(1996) (observing that “under the Erie doctrine, 
federal courts sitting in diversity apply state 
substantive law and federal procedural law”).

This court specifically noted in Self-Insurance 
Institute of America, Inc. v. Korioth, 53 F.3d 694 
(5th Cir. 1995) that, although “a party may recover 
fees in a federal declaratory judgment action 
where ‘controlling substantive law’ permits such 
recovery,” “the Texas DJA is neither substantive nor 
controlling.” Id. at 697 (internal citation omitted). 
Though jurisdiction in Korioth arose through a 
federal question claim rather than diversity, the 
decision’s language clearly indicates, and we now 
hold, that a party may not rely on the Texas DJA to 
authorize attorney’s fees in a diversity case because 
the statute is not substantive law.16

Piazzo demonstrates a disparity that will continue for 
declaratory judgment claims litigated in federal court even 
post-Irwin. For state court actions, claimants should assert 
declaratory judgment claims to state a claim for attorney’s 
fees. 

III. Does Brainard Curtail Bad Faith Claims? 

Not in substance. UM/UIM claims are subject to the Unfair 
Settlement Practices statutory provisions as well as the 
common law duty of good faith and fair dealing. In fact, 
the Texas Supreme Court first recognized the common law 
duty in a UIM case, Arnold v. National County Mutual Fire 
Insurance Co.:

Arnold raises the issue of whether there is a duty on 
the part of insurers to deal fairly and in good faith 
with their insureds. We hold that such a duty of 
good faith and fair dealing exists.”17 

Brainard did not address bad faith claims other than to note 
that such claims had been severed and abated and remained 
pending.18 

Moreover, as early as 2004, the United States Court of 
Appeals for the Fifth Circuit decided the Hamburger case, 
in which it rejected the argument that liability cannot be 
reasonably clear until a tort judgment has been issued.19 

It is now settled that an insured may join bad faith claims 
with contractual and declaratory judgment claims. Most 
courts have held that such claims are not subject to dismissal 
prior to obtaining a judgment on entitlement to benefits, 
which is consistent with the Hamburger holding: 

In Hamburger, the Fifth Circuit implicitly recognized 
that there may be cases in which an insurer’s liability 
to pay UM/UIM benefits is reasonably clear despite 
the fact that no judicial determination of the UM/
UIM’s liability has been made. When a reasonable 
investigation reveals overwhelming evidence of the 
UM/UIM’s fault, the judicial determination that 
triggers the insurer’s obligation to pay is no more 
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than a formality. In such cases, an insurer may act 
in bad faith by delaying payment and insisting that 
the insured litigate liability and damages before 
paying benefits on a claim.20 

Texas courts of appeal have also followed Hamburger in 
holding that “an insurer can act in bad faith by failing to 
reasonably investigate or delaying payment on a claim for 
uninsured motorist benefits until after the insured obtains a 
judgment establishing the liability and uninsured status of 
the other motorist.”21 

IV. Detour Ahead: Bad Faith Claims Still Must be Sev-
ered and Abated

In virtually all UM/UIM cases, trial courts grant motions 
to sever and abate the contractual and extracontractual 
claims. In In re State Farm Mutual Auto. Insurance, the Texas 
Supreme Court addressed the practice and confirmed that 
it is required even if no breach-of-contract claim has been 
pleaded.22 The reason is two-fold: (1) bad faith claims may 
be rendered moot if the car crash case does not prove liability 
or damages in excess of the tortfeasor’s coverage, and (2) the 
carrier also faces undue prejudice if the jury is presented 
with evidence of a settlement offer relative to the bad faith 
claims when such evidence is inadmissible on the coverage 
claims.23 The Court adopted the “consensus view of the 
courts of appeals on this point,” further holding denial of 
severance and abatement is an abuse of discretion.24

•  Did Bifurcation Replace Severance and Abatement?

The Court ordered a bifurcated trial in In re State Farm as 
the claimants had not asserted breach of contract. In doing 
so, however, bifurcation did not end the standard practice 
of severance and abatement. In fact, both the Third and 
Thirteenth Courts of Appeals addressed the question head-
on and held that severance and abatement, not bifurcation, 
was the proper remedy post- In re State Farm.25 Both courts 
observed that the carrier specifically requested bifurcation 
in In re State Farm, and the Texas Supreme Court’s analysis 
in granting the relief in fact relied on “severance and 
abatement” precedent.26

V. Did Menchaca Overrule Brainard for bad faith 
claims?
Almost immediately after the Texas Supreme Court issued 
its decision in Menchaca and its straightforward “rules” for 
first-party bad faith claims, practitioners perceived a detour 
around Brainard’s cumbersome litigation process. The 
Menchaca Court summarized five rules to govern first-party 
coverage and bad faith litigation as follows:

•  The “general rule” is that an insured cannot recover pol-
icy benefits as actual damages if there is no right to the 
benefits.27

•  The “entitled-to-benefits rule” announced in Vail28 re-
mains viable. As a corollary to the general rule, where 
an insured establishes that the insurer has unreasonably 
withheld covered benefits, those benefits are recoverable 
as actual damages under the Insurance Code.29

•  Policy benefits may be recoverable as actual damages 
under the “benefits-lost rule” if an insurer, through a 
misrepresentation of coverage, waiver and/or estoppel, 
or statutory violation, causes the loss of benefits.30

•  The “independent-injury rule” announced in Stoker31 
remains viable, although extremely limited in applica-
tion, because the insured’s statutory claim must be in-
dependent of the duty to pay contractual benefits and 
must cause injury that is independent of the loss of such 
benefits.32

•  The ”no-recovery rule” is a natural corollary to rules one 
through four and holds that an insured cannot recover 
damages for a statutory violation absent a right to bene-
fits or independent injury.33

Menchaca also affirmed the “Vail” rule that actual damages, 
which include up to treble damages for a knowing violation, 
may be recovered for benefits wrongfully withheld, 
irrespective of independent damages. 

Menchaca remains highly significant for first-party claims. 
As applied to UM/UIM claims, did Menchaca effectively 
overrule Brainard? No. The issue was squarely presented 
in In re State Farm Mut. Auto. Ins. Co.34 The Court set the 
scene as follows:

These original proceedings arise from suits by 
holders of underinsured motorist (“UIM”) 
insurance seeking recovery against their insurers 
following traffic accidents. Plaintiffs in such cases 
often bring claims for breach of their insurance 
policies as well as statutory, extracontractual claims 
authorized by the Insurance Code. The common 
practice has been to sever and abate the Insurance 
Code claims while an initial trial is conducted on 
the breach-of-contract claim to determine whether 
the underinsured motorist was liable for the 
accident and, if so, the amount of damages suffered 
by the insured. A plaintiff who succeeds in this first 
phase of the case may then proceed to litigate its 
Insurance Code claims in light of the result of the 
initial trial.

A wrinkle in the cases before us is that the insureds 
did not sue for breach of their  insurance policies. 
Although they seek recovery of the amount they 
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claim to be owed under their policies, they brought 
only extracontractual, Insurance Code claims. They 
contend that, because they brought only statutory 
claims and because there are no breach-of-contract 
claims to sever and try first, no bifurcation of trial is 
required. As explained below, we disagree.35

The Court admitted Brainard’s process is not 
“straightforward,” but held that it is consistent with 
Menchaca’s “entitlement to benefits” rule that generally 
applies to bad faith claims:

In Menchaca, this Court recognized two paths an 
insured may take to establish the damages caused by 
an insurer’s violation of the Insurance Code: either 
the insured establishes (1) “a right to receive benefits 
under the policy” or (2) “an injury independent 
of a right to benefits.” 545 S.W.3d at 500. Under 
the first path, if an insured ”establishes a right to 
receive benefits under the insurance policy [he] can 
recover those benefits as ‘actual damages’ under the 
[Insurance Code] if the insurer’s statutory violation 
causes the loss of benefits.” Id. at 495. And under 
the second path, “if an insurer’s statutory violation 
causes an injury independent of the insured’s right 
to recover policy benefits, the insured may recover 
damages for that injury even if the policy does not 
entitle the insured to receive benefits.” Id. at 499. 
As Menchaca made clear, there is no alternative to 
these two pathways.  “An insured cannot recover 
any damages based on an insurer’s statutory violation 
if the insured had no right to receive benefits under 
the policy and sustained no injury independent of a 
right to benefits.” Id. at 489.36 

The Court also rejected the claimants’ argument that the 
“dual pathway” was limited to the type of homeowners 
insurance policy at issue in Menchaca, finding no distinction 
with the line of cases culminating in the 2018 decision.

Importantly, In re State Farm was largely concerned with 
the procedure, not the availability of bad faith claims under 
Brainard. As discussed above, In re State Farm also held 
that Menchaca did not alter the traditional sever-and-abate 
procedure. With or without a breach of contract claim, “the 
showings they must make in order to recover are the same 
showings required of other UIM plaintiffs who pleaded both 
breach-of-contract and statutory claims and were required 
to try those claims separately.”37 

VI. New Road for Discovery 

With bad faith claims severed and abated, carriers have 
successfully resisted discovery that is more commonplace 
in non-UM/UIM litigation, namely discovery of the 

carrier’s files and depositions of its corporate representatives. 
Under Brainard, carriers have argued that no corporate 
representative deposition would be relevant until after the 
“car wreck” case. However, appellate courts had split over 
whether Brainard prohibits discovery of the carrier’s files 
and depositions of its corporate representatives prior to the 
car wreck phase and a judgment that entitle the claimant 
to benefits.  Some decisions have allowed such discovery 
with limitations whereas other decisions have prohibited it 
outright.38 

However, the Texas Supreme Court has recently authorized 
depositions of corporate representatives prior to resolution 
of the “car wreck” case, albeit with limitations. See In re 
USAA General Indemnity Co.39 USAA moved to quash the 
notice of its corporate representative’s deposition on the 
following topics:

1. Any policy(ies) of insurance issued or underwritten 
by the Defendant applicable to the wreck made the 
subject of this suit;

2.The occurrence or non-occurrence of all 
condition(s) precedent under the contract including, 
but not limited to, collision with an uninsured 
motorist; and compliance by the Plaintiff with the 
terms and conditions of his policy(ies);

3. Any facts supporting Defendant’s legal theories and 
defenses;

4. The amount and basis for the Defendant’s valuation 
of the Plaintiff’s damages;

5.Whether [tortfeasor] was an uninsured/ 
underinsured motorist at the time of the collision;

6. Defendant’s contention that Plaintiff has failed to 
comply with all conditions precedent to recovery;

7. Defendant’s claims and defenses regarding Plaintiff’s 
assertions in this lawsuit;

8. Defendant’s contention that it is “entitled to offsets, 
including any recovery by Plaintiff from other parties 
or their insurance carriers”;

9. Defendant’s affirmative defense that there are 
“contractual provisions with which the Plaintiff has 
failed to comply.”40

The notice also included a request for “any and all reports 
prepared” concerning the claim.41 The trial court denied the 
motion.42

USAA’s position was that coverage was not in dispute, 
provided that the plaintiff proved liability of the underinsured 
driver and damages in excess of the driver’s limits.  As such, 
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how USAA’s employees investigated and evaluated the 
UIM claim was not relevant to the predicate liability issues.  
Furthermore, its employees had no personal knowledge of 
the accident.43 The plaintiff argued that there was no basis 
in law for a complete ban on a carrier’s representative’s 
deposition and that it was proper to ascertain information 
regarding the carrier’s evidence on liability and its defenses.44  
The Court agreed with the claimant but also cautioned 
against an expansive interpretation as follows:

[W]e hold that the deposition of a UIM carrier’s 
corporate representative in a suit for UIM benefits is 
not categorically prohibited on relevance grounds. 

However, we reiterate that the discovery conducted 
in such a suit—whether by deposition or any other 
method—may not exceed the bounds of the claims 
at issue. . . A plaintiff may not obtain discovery 
on an unasserted, abated, or unripe bad faith 
claim under the guise of investigating a claim for 
benefits.45 

• Scope of Deposition

The Court also provided specific parameters for the scope of 
a deposition in UIM suits as follows:

• A claims professional can be questioned as to the 
facts supporting the carrier’s legal theories and defenses, 
including “whether [the other driver] was uninsured/
underinsured motorist at the time of the collision” and 
claims and defenses regarding plaintiff’s assertions in the 
lawsuit.

• A claims professional may also have to provide 
testimony on damages and the carrier’s evaluation of 
damages, but excluding work product and attorney-client 
communications.

• Plaintiff is not permitted to question the witness as to 
the policy generally (where the carrier stipulated as to 
potential coverage for the plaintiff), plaintiff’s compliance 
with the policy’s provisions, and conditions precedent to 
suit.

• Questions concerning pleaded offsets are not relevant at 
the car crash phase.

• Extracontractual matters including the claim-handling 
process are off limits until liability and damages have been 
established.46

Proportionality

The Court addressed the carrier’s proportionality argument 
but noted such a determination is made on a case-by-case 
basis and the movant must support its complaint with 
evidence, not conclusory allegations.47 For a recent decision 

disallowing a corporate representative deposition based on 
proportionality, see In re Home State County Mut. Ins. Co., 
in which the court granted the carrier’s writ of mandamus 
to quash a corporate representative deposition where 
the carrier supported its proportionality objection with 
specific evidence.48 The appellate court held that “Safeco 
supported its proportionality objection with evidence,” 
namely “a business record affidavit and two [] exhibits, one 
containing a chain of e-mails between counsel and the other 
containing its supplemental responses to Taiwo’s request 
for disclosure.”49 The court further observed as evidence 
establishing the proportionality objection the claims 
specialist’s declaration attesting to disclosure of the entirety 
of the unprivileged portions of the claim file, including 
the policy, correspondence, police report and witness 
statements.50

• Takeaways on Bad Faith Discovery

The lesson from Arnold and Brainard, up through In re Allstate 
and In re USAA, is that a claim for UM/UIM policy benefits 
is not immune from extracontractual liability and should be 
handled like any other first-party claim with the expectation 
of discovery as to claim-handling. The differences occur 
with respect to timing. In “phase 1,” of a UI/UIM claim, 
the claimant may be able to depose the claims professionals 
on a limited basis, subject to proportionality objections. 
Conversely, no bad faith discovery is available in phase 1. If 
the case proceeds to “phase 2,” discovery into claim-handling 
and depositions of the claims professionals are appropriate 
as in other first-party litigation.

Are we at the end of the road for battles over UM/UIM 
procedure? 

Probably not, although with three Texas Supreme Court 
decisions, another direct challenge to Brainard would 
presumably be legislative, but no such legislation has 
emerged to date. Furthermore, these cases have modified the 
harsh effects of Brainard’s holding and may have somewhat 
leveled the playing field for UM/UIM claims. What remains 
true is that UM/UIM claims are still a hybrid among first-
party claims, and practitioners have to know the rules of the 
road.
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I. IntroDuctIon.
Imagine you are retained to try a coverage lawsuit stemming 
from damage to a commercial property following a severe 
weather event. On the eve of trial, the opposing counsel files 
a motion to strike one of your witnesses, Carl Contractor. 
Mr. Contractor is the owner of a local general contracting 
company. He personally came to the property, assessed the 
damage to the property, and provided an estimate to repair 
certain damage. Although he ultimately did not perform 
the repairs, his proffered testimony includes facts that are 
helpful to your client’s position. Plus, his bid to repair the 
damage aligns more with your damage estimate than your 
opponent’s valuation. However, the prior firm handling this 
case did not list Mr. Contractor as an expert witness, but 
only as a fact witness, because his testimony relies on his 
first-hand knowledge of events (i.e., things he saw, things 
he heard, things he did, things that were said, etc.), not 
post-factual analysis.

During the pre-trial hearing, your opposing counsel decries 
Mr. Contractor’s testimony as “unreliable expert opinion 
testimony.” “Your Honor, while Mr. Contractor’s prof-
fer contains statements of fact, his testimony draws upon 
specialized knowledge gained through his years of working 
as a contractor. Furthermore, we have no way of knowing 
whether his repair bid is based on independently verifiable 
principles and methods, and it is prejudicial to make us 
cross-examine him after he’s already spoiled the jury’s per-
ception of the evidence. That’s undisclosed expert opinion 
testimony, Your Honor, and the Court should not allow it 
to be presented to the jury.”

 “But Your Honor,” you respond, “Mr. Contractor runs the 
most successful contracting business in this county, and he 
is personally knowledgeable about facts at issue in this case 
and the value of the service he provides. Plus, it’s a fact—not 
an opinion—that he came to the property and provided a 
bid. He is not going to testify as to the cause of the loss, 
whether his bid is reasonable, or whether the methods used 

to reach his bid were reasonable. He’s also not opining about 
whether the opposing party’s witnesses are reasonable. He is 
here only to talk about what he did, saw, said, and heard. 
That’s admissible, factual testimony and should not be ex-
cluded.’”

What should the Court do? Is the proffered testimony ad-
missible? 

Would it surprise you to know that the answer may depend 
on whether you are in federal court or Texas state court? 

II. a revIew oF how FeDeraL anD texas ruLes 
treat opInIon testImony.
There are two main distinctions between the Texas and Fed-
eral Rules of Evidence with respect to opinion testimony. 
First, Federal Rule of Evidence 701 provides that lay wit-
nesses may not offer “opinion testimony” if their opinions 
are “based on scientific, technical, or other specialized 
knowledge within the scope of Rule 702.”1 In other words, 
under the Federal Rules, if a lay witness offers opinion tes-
timony, the testimony must be based solely on rational per-
ception (i.e., what the witness saw, heard, said, or did), and 
may not rely on specialized knowledge.2 By contrast, the 
Texas Rules of Evidence do not impose such limitation on 
lay opinion testimony.3

Texas Rule 701. Opinion Testimony by Lay Witnesses. 
If a witness is not testifying as an expert, testimony in the 
form of an opinion is limited to one that is:

(a) rationally based on the witness’s perception; and

(b) helpful to clearly understanding the witness’s testimony 
or to determining a fact in issue.
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Federal Rule 701. Opinion Testimony by Lay Witnesses. 
If a witness is not testifying as an expert, testimony in the 
form of an opinion is limited to one that is:

(a) rationally based on the witness’s perception;

(b)  helpful to clearly understanding the witness’s testimony 
or to determining a fact in issue; and

(c) not based on scientific, technical, or other specialized 
knowledge within the scope of Rule 702. 

Additionally, Federal Rule of Evidence 702 requires that 
opinion testimony do more than merely “help the trier of 
fact to understand the evidence or to determine a fact in 
issue.”4 Rather, Rule 702 explicitly requires that opinion tes-
timony must (1) rely on “sufficient facts or data;” and (2) be 
the product of “reliable principles and methods” properly 
applied to those facts or data.5 The Federal Rules thus ex-
pressly require courts to go beyond the threshold relevance 
analysis and thoroughly evaluate whether the methods and 
data underlying any opinion testimony are sufficiently re-
liable.6 This requirement is also supported by Federal Rule 
of Civil Procedure 26(a)(2)’s requirements that retained ex-
perts provide the substance of their opinions in published 
reports before the close of discovery, thereby giving courts 
ample time to assess their reliability.7

Texas law also requires trial courts to conduct similar “gate-
keeper” analysis, but the Texas Rules of Civil Procedure ex-
pressly do not require parties to provide expert reports as 
part of discovery.8 In the same way, many trial courts have 
historically preferred to apply Texas Rule of Evidence 702’s 
more liberal construction and leave determinations as to the 
reliability of the witness’s opinion to the jury (i.e., “this goes 
to the weight, not the admissibility”).9 As such, expert opin-
ion testimony is historically excluded far less in Texas state 
court than in federal court. 

Texas Rule 702. Testimony by Expert Witness. 

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of 
an opinion or otherwise if the expert’s scientific, technical, 
or other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue. 

Federal Rule 702. Testimony by Expert Witness. 
A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of 
an opinion or otherwise if:

(a)   the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the evi-
dence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c)  the testimony is the product of reliable principles and 
methods; and

(d) the expert has reliably applied expert’s opinion reflects 
a reliable application of the principles and methods to the 
facts of the case.

Taken together, under the Texas Rules, a witness who has 
reliable, specialized knowledge that can help the trier of fact 
in determining a fact at issue may qualify as an expert and 
provide opinion testimony.10 However, if he is not desig-
nated as an expert, a witness may nevertheless provide lay 
opinion testimony that is based on his own perception of 
events, even if those perceptions are colored by specialized 
knowledge, training, education, or experience.11 Conversely, 
under the Federal Rules, if a witness has certain specialized 
knowledge, but is not listed as an expert witness, he is un-
able to provide any opinion testimony that is colored by his 
specialized knowledge, regardless of whether he personally 
observed the materials or events in dispute.12 

III. How Differences in Federal and Texas Rules 
Can Impact Treatment of Opinion Testimony in 
Insurance Coverage Cases.
In many cases, lawyers do not need expert witnesses to 
establish key facts at issue (e.g., whether the light was green 
or red). But, in insurance coverage cases, the facts at issue are 
rarely (if ever) within the common knowledge of the average 
juror.13 What is more, juries are inherently distrustful of 
retained expert witnesses and often attribute heightened 
credibility to witnesses with first-hand knowledge of the 
facts. Depending on the circumstances, a fact witness’s 
impressions or opinions may be the difference in whether 
the jury believes a particular version of the facts. 

At the same time, the differences in expert disclosure and 
opinion testimony rules between Texas state and federal 
courts create a paradigm that is uniquely challenging to 
certain categories of witnesses that often appear in insurance 
coverage cases. Specifically, there are witnesses who 
may have opinions that are helpful to the trier of fact in 
determining facts in dispute based on first-hand knowledge, 
but the matters of which they have specialized knowledge 
are not easily explained in terms of verifiable “facts and 
data,” or so-called “reliable principles or methods” used in 
a particular industry.14 There are also witnesses who might 
be able to offer admissible opinion testimony at trial, but 
whose opinions might not survive a Daubert challenge 
because they cannot credibly author an expert report that 
satisfies the applicable standards under Federal Rule 26(a)
(2)(B), or because their reports cannot satisfy federal court-
level scrutiny. As a result, there are witnesses who live “in 
limbo” between the Texas and Federal Rules – who are able 
to provide opinion testimony in state court, but who may 
not qualify to offer opinion testimony in federal court.

For example, imagine the hypothetical testimony of someone 
who performed triage work at a damaged property in the 
wake of a hurricane, like a debris removal subcontractor. 
Because of their personal involvement in assessing the 
damage, such a witness will have first-hand knowledge 
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regarding facts that may be relevant to a property coverage 
dispute. But consider the questions that an attorney might 
ask such a witness during trial to elicit such testimony:’

* What did you think when you saw the damage to the property?

*  How did you assess the damage to the property? Extensive? 
Why or why not?

*  What did you assess needed to be done to remove debris from 
the property?

*  How did you recommend that the clean-up work be 
accomplished?

*  What equipment did you recommend using to perform the 
clean-up work?

*  How many crew members did you need to perform the clean-
up work?

*  Why did you recommend performing the clean-up work in 
that way?

*  Have you done that before? How many times? On similar 
properties? In that county?

*  Do others use similar methods to do this kind of work on this 
type of property? 

*  Why would you not perform the clean-up work in a different 
way?

*  Did the property owner provide specific instructions about 
what to do/not do? 

*  Did those instructions impact your recommendations? If so, 
how and why?

*  How much did you bid to perform that work? Is that what 
you would typically charge?

*  Do you know whether that is similar to the rates charged by 
your competitors?

*  Did the property owner accept your bid? Did he say why? 
What was his response?

Each question is—by definition—a direct question relating 
to facts or events that the witness personally observed. 
No question calls for speculation. But each question also 
contains an inherent element of opinion (i.e., a “view, 
judgment, or appraisal formed in the mind about a 
particular matter”).15 Indeed, “how did you recommend 
that the clean-up work be accomplished” implies that the 
witness has developed opinions regarding the extent of the 
damage, the work necessary to be performed, and the best 
way to accomplish that work. Similarly, “how much did 
you charge to perform that work” implies that the witness 
has opinions on the value of that work to be done, and 
how best to determine the value of that work. Ultimately, 
because these “fact questions” require the witness to rely on 

his specialized knowledge to answer them, courts may find 
such testimony is “opinion testimony.” 

To the extent the answers to such questions constitute 
an opinion, most debris removal company owners could 
likely answer such questions without issue in Texas state 
court. There would be no problem disclosing the witness’s 
opinions, as the Texas state court rules only require a brief 
description of the subject matter and opinions (e.g., “the 
nature of the damage observed at the property, the services 
required to remove debris from the property and restore it 
to its pre-storm condition, the reasonableness and necessity 
of the costs to perform such efforts, etc.”).16 There would 
also be no problem with his qualifying expert opinion 
testimony, as he is likely qualified to offer opinions relating 
to the debris removal process based on his “knowledge, skill, 
experience, [and] training.”17 Alternatively, were the Court 
to determine that he is unable to offer “expert opinion 
testimony,” he could still answer the questions because his 
opinions are based on personal involvement with the facts 
(even though his testimony would be colored by specialized 
knowledge).18 Therefore, his opinion testimony would likely 
come into evidence.

On the other hand, many debris removal professionals are 
likely to struggle to qualify as expert witnesses under the 
Federal Rules. For most working in the debris removal 
industry (i.e., not those responsible for remediating 
specialized damages or hazardous waste like asbestos, etc.), 
the work is not as technical as other kinds of subcontracting 
work, and the tactics often used to remove debris are not 
easily described in terms of “facts or data” or so-called 
“industry standard practices” one might expect to see in 
more specialized industries.19 After all, no two properties 
can ever be damaged in the same way, and circumstances 
may dictate that a debris removal company employ certain 
tactics to address unique issues, even if those methods are 
uncommon or differ from those traditionally embraced in a 
particular locality.

Additionally, the costs associated with debris removal work 
vary significantly depending on the capabilities and needs 
of a particular business, or otherwise on the property to be 
cleared (e.g., national vs. regional vs. local business; whether 
the business owns or rents equipment; whether the land is 
developed or undeveloped; whether the land is cleared or 
has significant number of trees; what equipment the debris 
removal professional believes is best to accomplish the job 
under the circumstances; how many employees his business 
employs; how much time his business will need to do the 
job; etc.). Furthermore, while some national companies 
may employ so-called debris removal “experts,” most debris 
removal professionals are simply not prepared to author an 
expert report that complies with the requirements of Rule 
702 and Daubert. Considering the Federal Rules’ prohibition 
on opinion testimony from non-experts, the owners of the 
debris removal company may not be answer many of the 
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above-listed questions in federal court, even though he is 
more familiar with the facts of the case than any other expert 
that could be retained.

This opinion testimony paradigm is complicated by the 
fact that the federal courts are sometimes divided over 
whether expert reports are required by all witnesses who 
offer opinion testimony. The plain language of Federal Rule 
26(a)(2)(B) requires an expert report from witnesses who 
are “retained” or “specially employed” to provide expert 
opinion testimony.20 However, Federal Rule 26(a)(2)(C) 
only requires a summary of facts and the expert’s proffered 
opinion testimony if the witness is “not required to provide 
a written report.”21 

Most federal district courts follow the First Circuit’s opinion 
in Downey v. Bob’s Discount Furniture and find that the 
distinction between 26(a)(2)(B) experts and 26(a)(2)(C) 
experts is that 26(a)(2)(C) witnesses’ opinions arise from 
firsthand knowledge of events that they were personally 
involved in before the commencement of litigation.22 But, in 
insurance coverage cases, where litigants frequently dispute 
the date when they “reasonably anticipated” litigation 
would ensue, some witnesses with firsthand knowledge and 
personal involvement in the claims investigation may also 
be “retained” or “specially employed” to provide opinions 
testimony at trial (e.g., an engineer retained to inspect a 
property and analyze potential cause of damage, but who 
is later hired to provide expert testimony at trial). As such, 
determinations of whether a witness needs to offer an 
expert report may depend on court-specific procedures 
or interpretations of the Federal Rules, or on case-specific 
factual inquiries into a witness’ involvement.23 

Furthermore, the Fifth Circuit has yet to clarify whether 
business owners can testify regarding the services that their 
business provides without first qualifying as an expert.24 
Accordingly, there is ample debate whether a witness’s 
testimony regarding the value of the services his company 
provides (e.g., a bid to perform work on a project) qualifies 
as a “fact” or “opinion,” or whether he needs to be disclosed 
as an “expert” to be able to offer such testimony.

Ultimately, while these issues are highly nuanced and case-
specific, they can have a devastating impact if not addressed 
proactively. Understanding the differences between the 
rules, and their effect, as practically applied, is critical to 
a lawyer’s ability to admit or exclude opinion testimony at 
trial.

IV. how to ensure proper aDmIssIon or excLusIon 
oF opInIon testImony. 

A. Be Proactive to Identify and Disclose Potential 
Opinion Testimony. 
There will inevitably be opinion testimony that is subtle or 

unpronounced, and such may sneak past a lawyer’s review 
unless safeguards are implemented. Failure to account for 
such risks may result in the court striking key opinion 
testimony that would otherwise be admissible. Accordingly, 
coverage litigators must take active steps to identify opinions 
that their proffered witnesses offer and disclose such opinions 
fully and openly in accordance with applicable rules.

The Codner case provides a real-world example of how a lack 
of proactivity can play out at trial.25 In that case, Codner, a 
property owner, hired Audino Construction to build a house 
on his property.26 Audino then hired Road Runner, a con-
crete subcontractor, to pour the foundation. Id. When the 
house later developed foundation-shifting problems, Cod-
ner sued both Audino and Road Runner. Codner settled 
with Audino on the first day of trial, leaving only the issue 
of Road Runner’s alleged negligence for the jury.27 However, 
Road Runner objected to Audino’s testimony with respect 
to his opinions as to the alleged cause of the foundation shift-
ing, claiming such testimony was undisclosed opinion testi-
mony because Codner did not designate him as an expert.28 

On voir dire, Audino stated that he would testify that the 
foundation at Codner’s property was poured out of level, 
and that the problems with the foundation were not due 
to normal settling.29 He went on to state that he personally 
took elevations at the house about a year after the it was 
finished, and these measurements led him to believe that the 
foundation was not level.30 He concluded that the founda-
tion had been poured out of level because he believed there 
would have been more cracking in the walls and problems 
with the doors had the issues been caused by normal set-
tling.31 He based his testimony on his “twenty-years experi-
ence in the business,” as well as his experience “dealing with 
engineers on a pretty routine manner, getting their input 
on situations about loads and these types of things and how 
much a building can expand and contract.”32 

The trial court concluded that Audino could testify as to his 
“perceptions” because such was based on personal knowledge 
and involvement in key events, even though that knowledge 
was based on decades’ worth of experience working as a gen-
eral contractor.33 However, the Court held, and the Court of 
Appeals affirmed, that he could not offer opinion testimo-
ny as to “the cause of the foundation shifting,” or opinions 
that impacted upon issues of ultimate fact (e.g., “I believe 
the foundation was not level because...” or “This foundation 
was unlevel due to shifting resulting from negligent work 
by Roadrunner…”).34 This all could have been avoided had 
Codner simply designated Audino as a non-retained expert 
to offer opinions based on his decades’ worth of experience 
working as a contractor.

Considering the risks of an adverse outcome, some practi-
tioners find it easiest to treat all opinion testimony as though 
it were being offered by a retained expert in federal court 
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and to prepare comprehensive designations and reports for 
all opinion witnesses. However, it is important to remember 
that even the Federal Rules do not require expert reports 
for all witnesses who offer opinion testimony (e.g., compa-
ny employees).35 Also, as detailed above, there are witness-
es who will face exposure to being stricken if their opinion 
testimony is proffered in an improper manner. Practitioners 
should evaluate the needs of their case and take appropriate 
measures (e.g., admitting opinion through another witness, 
limiting scope of designation or opinions to protect offering 
witness from challenge, etc.). 

B. Scrutinize Opposing Party’s Expert Designations 
for Unforced Errors.
Far too many practitioners fail to appreciate the differences 
between the Federal Rules and Texas state court rules’ 
treatment of opinion testimony, much less how these 
issues will manifest in an insurance coverage case. As such, 
lawyers may find that their opposing counsel failed to 
analyze whether key witness testimony includes undisclosed 
opinion testimony, or that they otherwise failed to apply 
the appropriate standard when disclosing the opinion 
testimony. Accordingly, coverage litigators must evaluate 
their opposing party’s designations to assess whether they 
properly accounted for opinion testimony their own 
witnesses may offer and challenge opinions that fall outside 
the scope of permissible testimony in the particular venue. 

However, skilled lawyers cannot afford to wait until the eve 
of trial to raise these issues, as courts may admit improper 
opinion testimony due to lack of prejudice or unfair 
surprise.36 Rather, lawyers must raise challenges to improper 
opinion testimony early and often, starting at the Daubert 
or Robinson challenge stage, at the pre-trial conference, 
and throughout the presentation of evidence at trial. At 
worst, such objections will educate the court (and possibly 
the jury) as to issues with the witness’s opinion testimony. 
But, in all likelihood, well-founded objections to improper 
opinion testimony will lay the groundwork for excluding 
such testimony from evidence at trial, or, alternatively, 
preserve the error for challenge on appeal. 

C.  Provide Ample Comfort for Court to Handle 
Proffered Opinion Testimony.

While most courts appreciate the distinctions between the 
Federal Rules’ and Texas Rules of Evidence’s treatment of 
opinion testimony, they also have an inherent desire to 
avoid committing reversible error. Accordingly, if presented 
with competing arguments as to the admissibility of 
certain opinion testimony, courts may feel inclined to 
default toward the posture that avoids the risk of error. For 
example, in federal court, judges may be inclined toward 
excluding opinion testimony on the basis that it constitutes 
“undisclosed expert opinion testimony,” or otherwise 
exclude the witness’s opinion testimony altogether as 
unduly prejudicial. Conversely, in Texas state court, 

judges may be inclined toward admitting certain opinion 
testimony on the basis that the opinions were derived from 
rational perceptions, even if the opinion is not materially 
helpful to the factfinder, or if the basis for the opinion is 
unsupported by reliable facts or data.
Given these risks, lawyers should take care to give courts ample 
authority to admit or exclude opinion testimony (depending 
on what the rules require). In federal court, lawyers should 
be prepared to identify clearly where they disclosed the 
opinion testimony in their expert and pre-trial disclosures, 
to demonstrate how the opinion satisfies the requirements 
of Federal Rule 702 and Daubert, or otherwise explain 
why the testimony at issue does not constitute an opinion. 
Similarly, in Texas state court, lawyers should be prepared to 
demonstrate why the testimony does or does not satisfy the 
standards articulated in Robinson and its progeny, to establish 
why the witness possesses or lacks first-hand knowledge of 
the facts in dispute, or to show how the testimony is or is not 
unfairly prejudicial under the circumstances. Ultimately, by 
providing the Court with sufficient authority, lawyers ensure 
that the Court makes evidentiary rulings based on the merits 
of the argument, rather than default tendencies simply to 
avoid reversal on appeal.  

V.  concLusIon. 
The Federal and Texas Rules of Evidence differ in their 
treatment of opinion testimony. Under the Texas Rules, a 
witness may offer opinion testimony as an expert witness, or 
otherwise as a lay witness if such opinions are based on his 
own perception of events. It does not matter whether the lay 
witness’s perception is enhanced by specialized knowledge, 
training, education, or experience, as long as the opinion 
testimony is helpful to the factfinder. However, under 
the Federal Rules of Evidence, if a witness has specialized 
knowledge but does not qualify as an expert witness, he is 
unable to provide any opinion testimony that is colored by 
specialized knowledge, regardless of whether he personally 
observed the events or facts in dispute. 

This subtle difference can have significant implications for 
insurance coverage litigators, as there are certain witnesses 
that, considering the nature of their professional experience 
and subject matter expertise, may qualify as expert witnesses 
in Texas state court but not in federal court. Alternatively, 
even if the witness does not qualify as an expert witness, 
he may still be able to offer certain opinion testimony in 
Texas state court, while federal courts would exclude such 
testimony. As such, insurance coverage litigators should take 
care to scrutinize the testimony of all witnesses, and account 
for any potential opinions in accordance with the applicable 
rules. In doing so, lawyers will ensure that the evidentiary 
record is free of inadmissible testimony while also ensuring 
that the factfinder receives the full benefit of helpful opinion 
testimony.
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dustry practices and pricing.”); but see Doddy v. Oxy USA, Inc., 
101 F.3d 448, 4659 (5th Cir. 1996) (excluding testimony from 
business owner about toxicity of chemicals used in business be-
cause it required special training and experience).

25 Codner v. Arellano, 40 S.W.3d 666, 676 (Tex. App.—Austin 
2001, no pet.).

26 Id. at 668.

27 Id.

28 Id. at 675.

29 Id. 

30 Id.

31 Id.

32 Id.

33 Id. at 675; Tex. R. Evid. 70102.

34 Codner, 40 S.W.3d at 676.

35 Fed. R. Civ. P. 26(a)(2)(B)-(C); cf. Tex. R. Civ. P. 195.5.

36 Lewis, 2021 WL 415439, at *5 (finding opinion testimony 
was not properly disclosed, but nevertheless permitting testimony 
because offering party’s error was harmless and easily curable).
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By Robert E. Valdez

IMPORTANT CONSIDERATIONS FOR NEW CIVIL 
DEFENSE LAWYERS
My perspective is that of a civil defense lawyer.  I have 
spent most of my 42 years of practice representing insureds 
in third-party cases and insurers in first-party cases (both 
contractual and extra-contractual). I relish my time tutoring 
and mentoring young (and inexperienced) lawyers in the 
practice. What I include in this article are some of the 
fundamentals for new civil defense lawyers to consider—
and the list is certainly not exhaustive.  

1. A lawyer cannot serve two masters.1

My firm represents a lot of trucking companies and plenty 
of insurance companies, but this first rule is not limited 
to either type of litigation. The rule is often illustrated in 
routine auto accident cases in which the lawyer is assigned, 
most often by an insurer, to defend the driver and owner 
of a vehicle (or the trucking company and its driver). The 
question to ask when receiving such an assignment is, “Who 
is my client?” You would be surprised at how few lawyers 
review the assignment with attention to potential conflicts 
in the representation of multiple defendants.

Factual Considerations

Are there factual issues that pit one client against another? 
In a trucking company case, does the driver contend that 
there was some problem with the maintenance of the 
equipment or some malfunction in the equipment itself of 
which his employer was aware? Are there issues involving 
the use of the vehicle? Another question to consider in 
a typical auto accident case is whether there is an issue 
involving “permissive use” of the vehicle thereby potentially 
compromising insurance coverage? For example, there are 
coverage implications in a lawsuit in which a son uses his 
father’s car without permission and gets drunk and causes 
an accident and damages to plaintiff. The lawsuit against 
both the father (for negligent entrustment) and the son (for 
negligently driving the auto) may create divergent interests. 
The father can defend against the negligent entrustment 
theory by proving that he did not give his son permission 
to drive the car (i.e., no “entrustment”). This factual defense 
may well affect insurance coverage for the son. This type of 
conflict is not reconcilable: the defense of one client is to 
the detriment of the other—and the lawyer can maintain 
his or her loyalty to one client only by withdrawing from the 
representation of the other.2  

Insurance Considerations

Further, with respect to insurance issues, Employers Casualty 
Co. v. Tilley3 is required reading. The legal (and ethical) 
dilemma posed by this case may have been avoided if the 
insurance defense lawyer understood that one may not serve 
two masters. Employer’s Casualty Company (ECC) filed a 
declaratory judgment action against its insured, Joe Tilley, 
to obtain a declaration that his late notice of suit to the 
insurer relieved it from any obligation to defend Tilley in 
an underlying personal injury case (Starky v. Tilley). ECC 
secured a nonwaiver agreement4 and hired an attorney to 
represent Tilley in the Starky lawsuit. The court noted:

For a period of nearly 18 months, the attorney 
not only performed such services for Tilley in 
defending against Starkey, but he also performed 
services for Employers which were adverse to Tilley 
on the question of coverage. Tilley claimed that he 
had no knowledge of the Starky accident which 
occurred on November 25, 1967, until he was sued 
on September 19, 1969. This was his excuse for not 
notifying Employer before the suit was filed.5     

The Court laid the conflict out specifically:

Knowing of Tilley’s contention, the attorney did 
not advise him of the apparent conflict of interest 
between Tilley and Employers. Instead, he continued 
to act as Tilley’s attorney while actively working 
against him in developing evidence for Employers on 
the coverage question. Such evidence subsequently 
became the basis for this suit, filed by another 
attorney for Employers against Tilley, seeking to 
deny coverage on the grounds of late notice. Tilley 
filed a cross-action, alleging among other things, 
waiver and estoppel.6

The duty of loyalty to the client-insured—and not the 
insurance company—is clearly stated in the case:

[The attorney for the insured] becomes the attorney 
of record and the legal representative of the insured, 
and as such he owes the insured the same type of 
unqualified loyalty as if he had been originally 
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employed by the insured. If a conflict arises between 
the interests of the insurer and the insured, the 
attorney owes a duty to the insured to immediately 
advise him of the conflict.7

The Court’s colorful language is memorable: “An attorney 
employed by an insurer to represent the insured simply 
cannot take up the cudgels of the insurer against the insured 
as was done in the Starky case at Employers behest.”8 The 
Supreme Court of Texas held that the attorney’s conduct 
was prejudicial to Tilley as a matter of law. The Court also 
held that ECC could not “[deny] the responsibilities under 
its policy for defense of the Starky suit.”   

Upon assignment of the case, make certain you understand 
whom you represent. If there are multiple parties, then 
ascertain whether there are conflicts that will potentially pit 
one client against the other. If there is a potential conflict of 
interest, you must choose which client you want to represent. 
In this regard, whether upon assignment (or usually 
later in the case as it develops), understand your ethical 
obligations—as the defense lawyer, you owe your loyalty to 
the insured even though the insurer pays your bills. As the 
defense lawyer, you may not offer coverage advice and you 
certainly may not work for the specific purpose of defeating 
coverage for your client.

2.  Know the Stowers case and its iterations (Bleeker, 
Soriano). 

Stowers: Negligent Failure to Settle within Limits

Next, I examine another required reading—the Stowers 
doctrine.9 This case involved Bichon’s third-party claim 
against Stowers Furniture Company, which was defended 
by an insurer. The insurer received a demand of $4,000 for 
settlement of the plaintiff’s claim. The applicable policy 
limit was $5,000. The insurer declined settlement. The trial 
court ruled, and the appellate court agreed, that the insurer’s 
obligation was only to defend the insured under the policy. 
The Commission disagreed and recommended a reversal 
and remand, holding the insurer to the “degree of care 
and diligence which a man of ordinary care and prudence 
would exercise in the management of his own affairs.”10 
The Commission also noted the evidence indicating that 
the insurer had a rule “never to make a settlement for more 
than one-half of the amount of the policy” should have been 
admitted during the trial.11  

The Supreme Court of Texas later in explained in Garcia 
that an insurer’s Stowers obligations are not activated by a 
settlement demand unless three prerequisites are met: 

(1)  the claim against the insured is within the scope 
of coverage,

(2)  there is a demand within policy limits, and 

(3)  the terms of the demand are such that an ordinarily 
prudent insurer would accept it, considering the 
likelihood and degree of the insured’s potential 
exposure to an excess judgment.12 

Stowers is not a case decided by the Supreme Court of Texas, 
although with the Texas judiciary’s reliance upon the case 
since its publication in 1929, it might as well have been.13 
The import of Stowers is unmistakable and all new defense 
lawyers must know its rule—upon receiving a demand 
within an insured’s policy limits, an insurer that negligently 
fails to settle within those policy limits is responsible for the 
payment of an excess judgment against the insured.14 

The Iterations

Bleeker:  Demand Must Be for All Claim Including Liens

Trinity Universal Insurance Co. v. Bleeker15 gives defense 
lawyers critical guidance regarding the elements of a proper 
Stowers demand. Therefore, it too is required reading. The 
case involved a drunk driver who caused a fatality and 
significant bodily injuries to several people. An attorney 
representing five of the several injured plaintiffs wrote 
to the insurer demanding that the applicable $40,000 
policy limit be placed into the registry of the court. The 
plaintiffs’ attorney did not offer a release nor did he offer 
to pay any outstanding hospital liens. The attorney later 
came to represent all the plaintiffs in the case, but never 
made another demand.  The trial resulted in a verdict of 
$11,500,000. The insured defendant then assigned any 
claim it had against its insurer to the plaintiffs. That trial 
resulted in a judgment of $13,000,000 plus attorneys’ fees 
(total judgment some $38,500,000). The Supreme Court 
of Texas reversed and ordered that plaintiffs take nothing 
because there was not a proper Stowers demand triggering 
extra-contractual liability.16  

The lesson of Bleeker as it relates to Stowers claims: make 
certain that the demand offers to release all claims against 
the insured, including hospital liens.17

Soriano:  First Come, First Served

The control that causes such danger in cases like Stowers also 
provides an out: when faced with a reasonable demand for 
settlement within (or at) policy limits, the insurer is free to 
accept such a demand without extra-contractual exposure 
to its insured even if it diminishes available policy limits for 
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other claimants. The next case for required reading: Texas 
Farmers Insurance Co. v. Soriano.18

Soriano involved a wrongful death lawsuit in which Farmers 
chose to accept a demand from one family (wrongful death 
beneficiaries) for a total of $5,000, thereby reducing the 
available policy limits for another group of wrongful death 
beneficiaries to a total of $15,000 (the policy’s aggregate 
limit was $20,000). Farmers offered the second group of 
wrongful death beneficiaries the remaining $15,000. They 
rejected that offer and demanded full aggregate limit of 
$20,000. Farmers declined this demand. These plaintiffs 
tried the case and obtained a judgment for $520,577.24 
in actual damages and $5,000,000 in punitive damages. 
The court of appeals affirmed with some modifications 
and remittitur. The Supreme Court of Texas reversed and 
rendered judgment that plaintiffs take nothing.19 

The rule:

We conclude that when faced with a settlement 
demand arising out of multiple claims and 
inadequate proceeds, an insurer may enter into 
a reasonable settlement with one of the several 
claimants even though such settlement exhausts or 
diminishes the proceeds available to satisfy other 
claims.20

3.  Know your role and stay in your lane.

Once you get your assignment and you know which client 
you will represent, then represent the client and do not 
confuse your roles. You have seen already how one may 
confuse his or her role in a conflict situation or a Tilley 
situation. Now it is your job to stay in your lane and do the 
job you were hired to do.  It truly is easier said than done.

For all the talk one may hear from institutional clients 
who insist that they want to “build a relationship” with 
defense counsel, my experience in the last decade (or more) 
is that most institutional clients believe that lawyers are 
simply another set of vendors from whom they need to 
secure services at the lowest price possible. Vendors, such as 
honest folks who sell paper, computers, pencils, and other 
products, mostly offer fungible goods. That is, one pencil 
is pretty much like another. The same simply is not true of 
lawyers—but that is lost on most of the non-lawyers who 
presently serve the various industries who secure the services 
of the legal profession.   

Treating a lawyer like a vendor often expresses itself in 
the blurring of lines that affect a lawyer’s professional 
obligations, principally, the duty of loyalty. Let me begin 
with a question: who is responsible for defending the case 

(i.e., discovery, development of admissible evidence, trial)—
and who is responsible for placing a monetary value on the 
case (i.e., setting reserves, establishing settlement values, 
responding to Stowers demands)? I believe the answer to 
this inquiry comes when the lawyer knows his or her role 
and stays in his or her lane: the lawyer is responsible for the 
former. The claims adjuster is responsible for the latter.

The Defense Lawyer Defends the Case and Owes the 
(Insured) Client Fiduciary Duties

It seems a simple declaration: the defense lawyer defends the 
insured-client in the third-party case. While the insurer may 
pay the bills, the client is the insured. The defense attorney 
owes that insured the fiduciary duties of loyalty and candor.21 
The attorney is not hired to give insurance coverage advice to 
the insurance company—or for that matter to the insured. 
Many adjusters (and lawyers) do not understand that it is 
the role of the adjuster to adjust the claim! That means it is 
the adjuster’s job—not the lawyer’s job—to assign a value to 
the claim.22  There will be persistent attempts throughout 
the litigation to shift this responsibility.23

What is the role of the defense lawyer when presented 
with a demand?

Every defense lawyer defending a client in a third-party 
lawsuit has received a so-called “Stowers demand” from a 
plaintiff’s attorney.24 This is a critical point in the defense of 
your client (the insured under the insurance policy). What is 
the responsibility of the defense lawyer at this juncture and 
who responds to this demand letter?

At this point (and many times it comes very early in the 
assignment), I believe the defense lawyers obligations are 
met by the following:

• Inform the insurance adjuster, in writing, 
of the demand and provide a copy of the 
demand letter.25  

• Stay in your lane: resist the temptation to be 
pulled into the dilemma presented by the de-
mand letter. While an insurer may ask you 
to draft or respond to the demand letter, the 
decision to accept or decline the demand be-
longs to the insurer—not to you or even to 
the insured client. As the defense attorney, 
you can offer your evaluation of liability and 
damages as presented at a particular point in 
the case, but it is not your job (and not with-
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in your scope of authority) to accept or de-
cline a settlement offer. It is your obligation 
to provide the insurer with the information 
necessary to allow it to make a decision con-
cerning the demand. As the defense lawyer, 
you then simply communicate the insurance 
company’s decision to the party making the 
demand.26

4.  Understand the legal definition of “bad faith.”

It is a fair question to ask your new associate (or experienced 
lateral attorney): what is bad faith? During my practice, 
I prepare plenty of corporate representatives for insurers 
giving testimony on this topic—and they have no idea of 
the Texas definition of bad faith. 

Texas imposes on insurers a common law duty of “good faith 
and fair dealing” with its insureds in the first-party context.27 
The Supreme Court of Texas has clarified (and simplified) 
the elements of this common law duty by adopting the 
standard presented in the Texas Insurance Code: the bad 
faith claimant must prove that “a carrier failed to attempt 
to effectuate a settlement after its liability has become 
reasonably clear . . . [T]his solution unifies the common law 
and statutory standards for bad faith.”28 What is bad faith 
in Texas?  It is the denial or delay of the payment of a claim 
after liability for the claim becomes reasonably clear. All 
attempts by opposing counsel to get non-lawyer corporate 
representatives to discuss the vagaries of bad faith law fade 
when the witness states this simple definition.29 Instead of 
having a corporate representative or an adjuster argue with a 
lawyer about the nuances of bad faith law in Texas, the focus 
can then shift to the factual record—and those facts that 
provided a reasonable basis for the conduct of the insurer.

It is important to note that a dispute between the parties 
concerning contractual liability under the policy does not 
necessarily translate into bad faith. The Supreme Court of 
Texas explained:

We also distinguished the insurer’s liability under 
the contract of insurance from the insurer’s liability 
for the tort of bad faith. “[C]arriers,” we stated, “will 
maintain the right to deny invalid or questionable 
claims and will not be subject to [bad faith] liability 
for an erroneous denial of a claim.” In other words, 
if the insurer has denied what is later determined 
to be a valid claim under the contract of insurance, 
the insurer must respond in actual damages up to 
the policy limits. But as long as the insurer has a 
reasonable basis to deny or delay payment of the 

claim, even if that basis is eventually determined by 
the factfinder to be erroneous, the insurer is not liable 
for the tort of bad faith.30

A reasonable basis may include the insurer’s reasonable 
reliance upon expert witnesses.31    

Recall also that individuals (i.e., adjusters) are not liable for 
the breach of duty of good faith and fair dealing. That “non-
delegable” duty is imposed on the insurer by virtue of its 
contractual relationship with the insured. The duty is not 
imposed on the insurer’s employees or agents.32  

5. Let your “Yes” mean “Yes” and your “No” mean 
“No.”33

It was not too long ago that we did not need formal 
mediation in the personal injury arena. I began my practice 
of law in El Paso, Texas (in the early 80s), at a very fine law 
firm with some excellent teachers. New lawyers in the trial 
section had a docket of worker’s compensation cases and 
low-exposure casualty cases. We did not have mediators, but 
we routinely settled our case with plaintiff’s counsel —over 
the phone (or at lunch)!  

What I remember fondly is that the leaders of our trial 
department had such a good reputation among the 
plaintiff’s bar that I was cloaked with a wonderful indicia 
of credibility.  The plaintiff’s bar treated me like they would 
treat my senior partner in this sense: they knew I had the 
ability and resources (of the firm) to try a case, but they 
trusted that I would tell them the truth in our professional 
dealings regarding settlement and trial. This was because of 
the ground already ploughed by my senior partners.34 The 
tradition was that my “yes” would mean “yes”, and my “no” 
would mean “no.” That credibility was mine to destroy, and 
although I am certain I have fallen short on occasions, I have 
spent the last four decades of my life trying to live up to a 
standard first set by my very fine teachers in El Paso, Texas.

How does this indicia of credibility express itself?  In my 
opinion, in the following ways:

• Show up: at the office, at depositions, at hear-
ings, and at trial.  Show up on time and pre-
pared. Your physical presence is required in our 
profession. Model the behavior you desire.

• Be competent.  Take pride in continuing your 
education with focused CLE. Become adept at 
Westlaw (or Lexis) and the Microsoft Office 
suite,  including PowerPoint and other pro-
grams that will make you a better advocate. 
Recently, an experienced lawyer assisting me 
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with a case told me, “I don’t know anything 
about PowerPoint,” and simply left that work 
to me. He was dropped from that serious liti-
gation. Do what you need to do to keep abreast 
of technology so you will be a trusted advocate. 

• Communicate with others clearly and care-
fully. Words do matter.  Email, text messag-
es, and the like blur effective communication. 
Email and texts are often composed in a hurry 
and are sloppy in grammar and construction. 
The result: unclear communication. It is the re-
sponsibility of the senior lawyer to review not 
only the pleadings and briefs of the less experi-
enced lawyer, but any letter or other communi-
cation to clients or opponents. Personal com-
munication (you can always follow up with a 
letter) is the best: in-person meetings, phone 
calls (or now video calls) with your clients, 
adjusters, and opposing counsel improve the 
process.  Answer the phone. Respond timely to 
correspondence.

• Do not make off-the-cuff promises (that 
you cannot deliver).  “Oh, you will have that 
report on Monday.” “My client will certainly 
go higher (or lower) on that offer.” “Yes, I will 
agree to your third request for a continuance.” 
Once a lawyer develops a reputation for empty 
promises, no one will trust him or her.

• Sometimes the truthful answer is, “I don’t 
know, but I’ll find out.”  When the answer is 
“yes,” say so. The same is true when the answer 
is “no.” Too often because of our lack of clarity 
and commitment, “yes” and “no” both mean 
“maybe.” When that happens, you lose all cred-
ibility and no one really knows what you mean. 

Conclusion

My list of considerations for new lawyers is by no means 
exhaustive—but it is a good start. Follow up with focused 
CLE (the State Bar’s Advanced Personal Injury Course and 
the Advanced Insurance Course are good resources). I did 
not begin to feel comfortable in my role as a defense lawyer 
until I had about 30 years of practice behind me. These are 
challenging times for the civil defense lawyer, but I have a 
feeling we will make it.
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reason for the rejection of the demand.  See infra n.12. This sit-
uation presents itself often when the demand comes early in the 
assignment and the defense attorney has not yet had the time to 
review the file, conduct discovery, or assess the relative strengths 
and weaknesses of the case. I know from the experience in our 
firm that many insurers (or their third-party administrators) try to 
force an artificial value from an attorney upon the assignment of 
the case (or shortly thereafter). Nancy Reagan’s slogan may come 
in handy here: “Just say no.”

27 See Arnold v. Nat. Cnty. Mut. Fire Ins. Co., 725 S.W.2d 165, 
167 (Tex. 1987) (“ A cause of action for breach of the duty of 
good faith and fair dealing is stated when it is alleged that there is 
no reasonable basis for denial of a claim or delay in payment or a 
failure on the part of the insurer to determine whether there is any 
reasonable basis for the denial or delay.”)

28 Universe Life Ins. Co. v. Giles, 950 S.W.2d 48, 55 (Tex. 1997).

29 As the court explained: “The ‘reasonably clear’ standard recasts 
the liability standard in positive terms, rather than the current 
negative formulation. Under this standard, an insurer will be lia-
ble if the insurer knew or should have known that it was reason-
ably clear that the claim was covered.” Id. at 56.  This is a question 
for the jury. Id.

30 Lyons v. Millers Cas. Ins. Co., 866 S.W.2d 597, 600 (Tex. 1993) 
(emphasis added) (internal citations omitted). 
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31 See id. at 601 (finding the plaintiff offered no evidence that the 
insurer’s expert reports were not objectively prepared, or that the 
insurer’s reliance on them was unreasonable, or any other evidence 
that it knew or should have known that it lacked a reasonable basis 
for its actions.).

32 See Natividad v. Alexsis, Inc., 875 S.W.2d 695, 698 (Tex. 1994).

33 Matthew 5:37.

34 A plaintiff’s lawyer complaint to my senior partner concerning 
some misconduct on my part was more threatening to me than 
any motion for sanctions.  
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